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1. [bookmark: _Toc216245614][bookmark: _Toc401342767][bookmark: _Toc456960198]CONTEXT 
Over the last decade, the Government of Tajikistan (GoT) has undertaken a number of legal reforms to establish a framework for an effective and efficient justice system. Rule of law and access to justice issues remain a high priority for the country, serving as root causes of vulnerability, social exclusion and inequalities. A weak civil registry system is only exacerbating these problems. The United Nations defines civil registration as “the continuous, permanent, compulsory and universal recording of the occurrence and characteristics of vital events provided through decree or regulation in accordance with the legal requirements of each country.”  It is universally recognized that a functional and reliable civil registration and vital statistics (CRVS) system is necessary for every country. A functional CRVS system forms the foundation for a modern public administration system that documents judicial facts, which are crucial for exercising human (legal, economic, social and political) rights. The Project outlines the main problems in the functioning of the ZAGS system in Tajikistan and proposes certain measures to address the existing gaps. The measures proposed include institutional development, introduction of new mechanisms to provide services to clients; simplification of the system by removing requirements for submitting certain unnecessary documents by citizens; commitment to providing additional resources including building and furnishing new premises for ZAGS structures in the country, and commitment to building the staff competency by providing continuous training.
The Support to Civil Registration System Reform in Tajikistan Project (CR Project) intends to address these needs and support the Government of Tajikistan in implementing the civil registry system reforms. The project was developed to facilitate and support the implementation of the ZAGS Reform Programme (2014-2019), as part of the Government’s broader efforts in legal and judicial reform. The project will support the government in reforming the civil registry system by improving its functioning nationwide and making it responsive to the needs of the population, especially the most vulnerable groups. The project was launched in January 2016 in close cooperation with the Ministry of Justice of the Republic of Tajikistan and funding from the Swiss Agency for Development and Cooperation (SDC).  The stated overall goal of the project is “Women’s, men’s and children’s human rights (civil, social, political and economic) are better protected by strengthened provision of civil registration services and by increased public access to the system”. 
Contribution to Country Programme objectives and Action Plan:
The CR Project is in line with the United Nations Development Assistance Framework (UNDAF, 2016-2020) and the Country Programme Document (CPD, 2016-2020). The CR Project contributes to the following outcomes of UNDAF and CPD:
· UNDAF: “People in Tajikistan have their rights protected and benefit from improved access to justice and quality services delivered by accountable, transparent, and gender responsive legislative, executive and judicial institutions at all levels”, and 
· CPD: “Justice sector institutions enabled to uphold rule of law in compliance with international commitments; promote and protect Human Rights and improve access to justice and civil registration of vulnerable population groups, especially women, youth and persons with disabilities”

The Project is contributing to the ZAGS Reform Programme (2014-2019) through simplification of the ZAGS system, introducing an electronic system of civil registration, and archiving of data, harmonization of legislation and procedures streamlined to be people centred, developing instructions/by-laws introduced at all ZAGS offices, introducing the comprehensive system of training for ZAGS and jamoat staff, and conducting legal awareness for the population. 
 
Main outcome and output(s) expected as per the Project Document:
The overall goal of the CR Project is “Women’s, men’s and children’s human rights (civil, social, political and economic) are better protected by strengthened provision of civil registration services and by increased public access to the system”. The Project has 2 Outcomes contributing to the overall goal:

Outcome 1: The reformed civil registry system of Tajikistan is effectively managed, provides quality and affordable services to the population and qualitative vital statistical data for the State.

Outcome 2: The population of Tajikistan know how to and timely have their vital events recorded in the civil registry system.

Outcome 1 intervenes at the national, regional and local levels on the supply side, whereas Outcome 2 will intervene at the national, regional and local level on the demand side.

The Project is composed of 6 interrelated and mutually reinforcing outputs contributing to the overall project goal. Responsibilities for the outcomes are assigned to UNDP in close cooperation with the Ministry of Justice of the Republic of Tajikistan: 
· Output 1: Legislative framework for civil registration is compliant with international best practices;
· Output 2: New internal regulations defining roles, responsibilities and processes are applied by civil registry offices and jamoats;
· Output 3: Civil registry offices and jamoat staff have enhanced capacities to provide quality services to the population;
· Output 4: Civil registration and archiving of data is managed through an electronic system;
· Output 5: Ministry of Justice makes use of new communication strategies to proactively incentivize the population to register their vital acts;
· Output 6: Outreach awareness rising campaigns by selected civil society organizations complement the Ministry of Justice communication strategies.
Specific development challenges addressed by the Project
During the design of the main phase of the CR Project, the following major challenges were identified posing risks towards timely project implementation and meeting the set outcomes and targets:

· Capacities of the government to implement reforms beyond commitments on paper;
· Insufficient budgetary resources to ensure sustainable project outcomes; and,
· Uneven Capacities of the Service Providers to implement the reforms;
· Feasibility of an electronic system of registration and digital archives;
· Interest and Commitment of other Institutions to the Reform.

These challenges were stipulated in the ‘Support to Civil Registration System Reform in Tajikistan’ Project Document and remain valid during the current reporting period. The measures and approaches put in place by the Project to address the identified challenges are described in corresponding sections of the report below.

Key partners and beneficiaries
a. Key partners
The CR Project is implemented in close cooperation with the Ministry of Justice of the Republic of Tajikistan.    
The lead government counterpart for the project is the Ministry of Justice (MoJ). Moreover, in addition to MoJ, the Ministry of Foreign Affairs, Ministry of Health and Social Protection of Population, the Ministry of Interior, Agency on Statistics under the President of the Republic of Tajikistan and the Committee of Women and Family Affairs as well as the local governments (Jamoats) are the strategic partners of the Project. 
b. Beneficiaries
The primary beneficiaries are (i) Ministry of Justice of Tajikistan. (ii) 	Civil Registration Service Providers. (iii) the Population of Tajikistan, especially in remote areas of Tajikistan and in particular marginalized people, and women who are more likely to be undocumented and may face legal problems as a result of this.
[bookmark: _Toc154209172][bookmark: _Toc178587732][bookmark: _Toc216245615]The secondary beneficiaries include jamoats and consular offices of Tajikistan.  
The indirect beneficiaries include Ministry of Interior, Ministry of Health and Social Protection of population, Ministry of Education, the Agency on Statistics under the President of the Republic of Tajikistan and other state institutions, whose work is related to the system of civil acts registration.  

[bookmark: _Toc401342768]

2. [bookmark: _Toc456960199]RESULTS SUMMARY AND IMPLEMENTATION REVIEW

The present report covers the period of January – June 2016. The report covers the main activities carried out during the reporting period and results achieved to date, as well as challenges and lessons learnt. The project work plan is developed in such a way that the first 6 months of the project are focused on preparatory work and the tangible work begins during the 2nd half of 2016. The preparatory work mostly included recruitment of project team, conducting tenders, drawing up agreements etc.

The following was accomplished during the reporting period:

According to the agreement reached with the Ministry of Justice during the finalisation of the Project Document, in 2016 the team will be composed of:
· International Project Manager (P4)
· Project Officer (Outcome 1 – Policy and Institutional Frameworks)
· Project Associate (Outcome 1 – Policy and Institutional Frameworks)
· Admin. Finance Associate, and
· Driver.

During the reporting period, the project team was formed. The Local team came on board between April – May 2016, while the International Project Manager commenced his duties outside the reporting period, on 22 July 2016. The project is using the drivers of other UNDP programmes and projects on cost-recovery basis. Hence, no driver was recruited for this project. 

As was discussed and agreed during the design of the project, the project team is to be located in the premises of the Main Department of Civil Registration under the Ministry of Justice (MoJ) which is based on a signed Memorandum of Agreement between MoJ and UNDP. The project is now based in the Government premises, free of charge. Prior to commencement of project operations, the office was renovated and equipped with furniture and IT equipment. 

Given the multifaceted nature of the project, establishing and maintaining sound partnerships based on UNDP’s comparative advantages, adds value and specific technical expertise to the domain of Civil Registration. This engagement is key to the successful implementation of ongoing civil registration reform. The Project Document clearly outlines the partnerships with UN agencies, including but not limited to UNFPA and UN Women as well as other actors such as EPOS Health Management. The project on the one hand views these partnerships as a means to ensure concerted, coordinated reform.  On the other hand, the project builds on past achievements and the effective use of available resources. During the reporting period, UNDP has entered into partnership with:

· UNFPA to provide technical support in strengthening the national data and statistics related to civil registration. Part of this partnership includes capacity building support to the State Statistics Agency under the President of the Republic of Tajikistan and targeting Jamoats to produce accurate civil registration data. 
· UN Women for enhancing gender responsiveness of civil registration policy, institutions and service delivery through provision of gender expertise through legal review and capacity building efforts, and to support civic awareness activities.
· EPOS Health Management GmbH to provide one-year support to maintain basic parameters of the health information system put in place with EU funding under ‘Technical Assistance to Support the Strengthening of the Health Information System (HMIS)’ project implemented by EPOS.

For smooth information sharing and exchange within different project partners, a bi-weekly coordination group was formed. The meetings are attended by: 
· UNDP
· UNFPA
· UN Women
· UNHCR and EPOS Health Management GmbH.
During the design of the project, UNICEF and UNHCR expressed interest to provide their civil registration related agency specific technical expertise in project implementation. Therefore, UNHCR and UNICEF are engaged at a consultative level as part of the analysis of legislative and institutional frameworks, conducting the feasibility study, and baseline survey.



A. Project Results and Impact Summary
Overall, the Project in on track with the work plan for January – June 2016. Given the preparatory nature of the activities carried out during the reporting period, it is somewhat early to report against outcomes and outputs. The major achievements at the level of targets are provided in Table 1 – Project Results Summary below. 
[bookmark: _Toc154209178][bookmark: _Toc178587127]
	Table 1 – Summary of Results

	Outcome 1: The reformed civil registry system of Tajikistan is effectively managed and provides quality and affordable services to the population and qualitative vital statistical data for the State

	Outcome Indicator 
	Baseline
	Target 2019
	Progress to date

	Indicator 1: Number of ZAGS offices and Jamoats that are fully functional, able to carry out all activities required by law and regulations.
	0 (ZAGS and Jamoats)
	3 ZAGS Offices and 18 Jamoats
	No results achieved to date

	Indicator 2: % of population (disaggregated by gender and rural/urban, including changes in absolute values) who are satisfied with the quality and affordability of the civil registry system 
	

TBD during the baseline survey in 2016
	increase from baseline by 20%
	No results achieved to date

	Indicator 3: Discrepancy between birth data in civil registry and birth data in the Ministry of Health and Social Protection

	

40,000
	30,000
	No results achieved to date

	Indicator 4: Number of procedures (i.e., individual visits, different documents required, different authorizations needed) required for registration of civil acts
	

TBD
	TBD
	No results achieved to date



	Output 1: Legislative framework for civil registration is compliant with international best practices

	Output Indicator 
	Baseline
	Target 2019
	Progress to date

	Indicator 1: The legislation on civil registration, and the regulations implementing that legislation, are revised and adopted in line with the international best practices 
	Legislation on Civil Registration exists, but is outdated, inconsistent with other laws, and not compliant with international best practices.   There are no regulations to support implementation of existing legislation on civil registration. National ZAGS Reform Programme was adopted in 2014.
	Legislation is revised and adopted.  Regulations to support implementation of the legislation are drafted and adopted.
	A team of 5 experts has been formed to conduct legal analysis.



	Output 2: New internal regulations defining roles, responsibilities and processes are applied by civil registry offices and jamoats 

	Output Indicator
	Baseline
	Target 2019
	Progress to date

	Indicator 1:  Internal rules and regulations are developed and adopted consistent with national legislation
	No internal rules and regulations
	Internal rules and regulations are elaborated and adopted
	The Project consultant team for legislative frameworks for civil registration was formed. The first mission of the International Legal expert to Tajikistan is planned outside the reporting period on the 1st week of July 2016.

	Indicator 2: % of ZAGS and jamoats implementing the new rules and regulations
	0
	40% ZAGS and jamoats serving at least 30% of the population
	No results achieved to date

	Indicator 3: Number of people served by these ZAGS and Jamoats
	0
	40% ZAGS and jamoats serving at least 30% of the population
	No results achieved to date



	Output 3: Civil registry offices and jamoat staff have enhanced capacities to provide quality services to the population

	Output Indicator
	Baseline
	Target 2019
	Progress to date

	Indicator 1:  Frequency and coverage of trainings provided by the Institute for Advanced Legal Education 
	Jamoats’s staff participates in training once every 4 years.  Frequency of participation of ZAGS staff in training and the coverage TBD by the baseline survey in 2016;
	Capacity needs assessment completed; training programmes developed.  All Jamoats and ZAGS staff participate in training once every 2 years (i.e. twice until 2019)
	No results achieved to date

	Indicator 2: % of ZAGS offices that show improved conditions of work (infrastructure, equipment, administration, access to rules and information, etc.)

	0
	20%
	



	Output 4: Civil registration and archiving of data is managed through an electronic system

	Output Indicator
	Baseline
	Target 2019
	Progress to date

	Indicator 1:  Electronic systems for registration and archiving are introduced and are functional across all ZAGS offices
	0
	Feasibility study conducted on electronic registration of civil acts
	The Georgian company -Innovations and Reforms Center (IRC) was contracted by the project to conduct feasibility study to define institutional capacities of Civil Registration Offices in Tajikistan.

	Indicator 2: % of paper-based records transferred to electronic archive 

	0
	Feasibility study conducted on digitalization of archives
	



	Outcome 2: The population of Tajikistan know how to and timely have their vital events recorded in the civil registry system.

	Outcome Indicator 
	Baseline
	Target 2019
	Progress to date

	Indicator 1:  % of children under 2 years old with a birth certificates (disaggregated by gender)
	73% (2012)
	78%
	No activities were planned under Output 4 during the reporting period

	Indicator 2: Total number of registration actions taken by all ZAGS offices combined, broken down by type (birth and death) and adjusted for population growth

	

TBD during the baseline survey in 2016
	78% of births and 40% of deaths;
	No activities were planned under Output 4 during the reporting period

	Indicator 3: % of population who have all their vital events registered (disaggregated by gender, and rural/urban)
	TBD as part of the baseline survey to be carried out in 2016
	TBD
	No activities were planned under Output 4 during the reporting period




	Output 5: Ministry of Justice makes use of new communication strategies to proactively incentivise the population to register their vital acts 

	Output Indicator
	Baseline
	Target 2019
	Progress to date

	Indicator 1:  Coherent, comprehensive and inclusive strategy for communication has been adopted by Ministry of Justice
	Lack of communication strategy
	Communication strategy developed and adopted by MoJ;
	No activities were planned under Output 5 during the reporting period

	Indicator 2: % of population that are aware of the necessity of registering civil acts and of how to do so.
	General population awareness is low (Inception Survey). More precise information TBD as part of the baseline survey to be conducted in 2016
	70% of population are aware of the necessity of registering civil acts and of how to do so
	No activities were planned under the Output 5 during the reporting period



	Output 6: Outreach awareness raising campaigns by selected civil society organisations complement the Ministry of Justice communication strategies

	Output Indicator
	Baseline
	Target 2019
	Progress to date

	Indicator 1:  Number of isolated communities (not reached by MoJ campaigns) reached by CSO-based awareness raising
	TBD as part of the baseline survey in 2016
	TBD
	No activities were planned under the Output 6 during the reporting period

	Indicator 2: % of population in these isolated communities (disaggregated by gender and vulnerable groups) who are aware of the necessity of registering civil acts and of how to do so.
	TBD as part of the baseline survey in 2016
	TBD
	




B. Implementation Strategy Review 

[bookmark: _Toc216245616]The CR Project is comprehensive with both integrated and complementary sets of outcomes and outputs. The project covers both supply (Outcome 1) and demand sides (Outcome 2) with top-down protection and bottom up empowerment measures. 

The key strategies applied for successful implementation of the reform include but are not limited to:
1) Sound partnerships based on comparative advantage, value added and agency/organisation specific expertise that is relevant and can substantively contribute to the ongoing civil registration reform process;
2) Ensuring continuity by building on past achievements as is the case with project’s support to maintenance of basic parameters of health information system put in place by EU-EPOS;
3) Creating a basis for proactive engagement and leadership of the Government, namely the Ministry of Justice in ‘driving’ the reform process: the project is based within the premises of the Main Department of Civil Registration Office that enables frequent interactions with the Senior beneficiary of the project;
4) Evidence based planning and decision making: the project design is based on the findings of the inception survey and comprehensive consultation process. Nonetheless, to come up with a sound evidence base for monitoring the implementation of the reform process, the project has commissioned a comprehensive feasibility study and baseline survey, the outcomes of which will guide future planning and decision making;
5) Coordinated approach in implementation of the reform: the project aims to enhance the existing platforms within the Government to ensure coherent implementation of the reform process.
6) UNDP Tajikistan is working closely with its Headquarters in New York and the Regional Hub in Istanbul to ensure that Tajikistan duly benefits from the regional and global knowledge and expertise accumulated by UNDP in other parts of the globe and specifically in Eastern Europe and CIS region;
   
3. [bookmark: _Toc401342769][bookmark: _Toc456960200]DETAILED PROJECT ACTIVITIES REVIEW

[bookmark: _Toc401342770]Output 1: Legislative framework for civil registration is compliant with international best practices

To conduct a comprehensive legal analysis, a team of experts was formed. The team is composed of:
1) International Team Leader/Legal Expert (UNDP);
2) National Civil Registration Expert (UNDP);
3) National Legal Expert (UNDP);
4) National Gender Expert (UN Women);
5) International Expert on Information Flows (UNFPA);

The experts will commence their work during the 1st week of July[footnoteRef:1]. The duration of the assignment is initially set for 5 months (80 days per expert in average). The key deliverables to be produced by the Experts Team include: [1:  UN Women and UNFPA experts are expected to commence his/her work as of 15th July.] 

· An analytical report on the comprehensive review of legislation regulating civil registration issues in Tajikistan for potential duplications and/or gaps in delivering the functions and reporting lines with key findings and recommendations developing a package of Draft of amendments to legislation; 
· A Comparative Analysis of at least 3 countries in the region which are advanced in Civil registration reforms;
· An analytical report reviewing the organizational structure of civil registration system/offices;
· Developing Draft Instructions on state registration of civil status acts;
· Developing a concept note on establishing and strengthening the Coordination mechanisms regulating civil registration issues and Terms of References reflecting the structure, duties and responsibilities, management arrangements and etc., as well as the Work Plan;
· A comprehensive review of the ongoing State Programme on development of Civil Registration Offices with key findings and recommendations for Phase II of the programme.
For more details, please see Annex 1 – Terms of Reference of the International Legal Expert.

[bookmark: _Toc389811091][bookmark: _Toc401342771]To facilitate the work of the Experts Team, UNDP has worked closely with the International Legal Resource Centre (ILRC) to conduct a desk review of existing legislative frameworks. Although the reports are not yet finalized, the initial findings are already in use and were found useful by the Experts contracted to conduct legal analysis and the feasibility study. During the reported period, the International Legal Resource Center had prepared the following Draft reports:

· Best Practices in Civil Registration Legislation in Moldova and Russia (please see Annex 2);
· Review of Family Code of the Republic of Tajikistan (please see Annex 3);
· Analysis of the Law of the Republic of Tajikistan on State Registration of the Civil Status Acts (please see Annex 4).

The project team provided comments to the above-mentioned Draft reports which are now under revision. The final version of the reports will be provided during the next reporting period. 

  
Results Achieved 
·  A team of 5 Experts was formed to conduct the legal analysis.


Output 2: New internal regulations defining roles, responsibilities and processes are applied by civil registry offices and Jamoats.


The work under Output 2 will depend on the outcomes of the ongoing work under Output 1 (legislative analysis) and Output 4 (feasibility study).


Output 3: Civil registry offices and jamoat staff have enhanced capacities to provide quality services to the population

No results achieved to date.


Output 4: Civil registration and archiving of data is managed through an electronic system

Feasibility study

The Georgian company - Innovations and Reforms Center (IRC) was contracted to conduct the feasibility study to define institutional capacities of Civil Registration Offices in Tajikistan. The Project envisages conducting feasibility studies on existing potential and challenges (technical, financial and human potential) for introducing an electronic system of civil registration. The initial mission of IRC is expected during the 1st week of July 2016.
According to the Terms of References, the key deliverables to be produced by IRC include:

· An Inception report with comprehensive methodology (covering Feasibility Studies 1.1 and 1.2, and including all questionnaires to be used in the course of the study) and detailed work plan;
· Feasibility study reports 1 (paper based or electronic service provision) & 2 (most optimal business model for service provision);
· Stakeholder consultations in Tajikistan and identification of existing business models applied by development partners in Tajikistan;
· A cost benefit analysis of each business model with (a) detailed list and consideration of political, organizational, financial, security and other related risks; and (b) potential cost implications of each business model.

The total duration of assignment is 5 months starting 20 June 2016. It is expected that the Feasibility Study team will work closely with the Experts Team undertaking legislative analysis and also with EPOS team. 


Support maintenance of the basic parameters of the Health Information System (HMIS)

During the reporting period the project has contracted EPOS Health Management GmbH to support basic parameters of the information system which were put in place under EU funded ‘Technical Assistance to Support the Strengthening of the Health Information System (HMIS)’ project implemented by EPOS.

According to the Terms of Reference, EPOS has to produce the following key deliverables:

· Ensured non-interruptible operation of the Information System (Statistical report of entry of civil registration acts into DHIS2);
· Developed training curriculum on the use of the Information System of the MCRO in consultation with the Ministry of Justice and handed over to the Institute of Advance Training of Lawyers (staff of justice institutions);
· Adapted DHIS2 information system to the needs of Civil Registration Offices and Ministry of Justice to the reporting system of the State Statistics Agency under the President of the RT and the Ministry of Health and Social Protection of Population of the Republic of Tajikistan, according to the specification of key intervention 3 (Report on technical solutions and acceptance of modifications by the MCRO); 
· Adjusted, bug-free/tested and tuned DHIS2 information system to CRO users’ needs and stakeholders (MoJ, including the Civil Registration Officers and related partners)’ recommendations, according to the specification of key intervention 4 (Reports on requests and changes made);
· Built required technical capacities for MCRO specialists to independently maintain the system upon completion of the project (Report on training, capacity transfer and monitoring of specialists assigned by the MoJ/MCRO);
· Improved knowledge and technical capacity of main users to operate the system, including the new/revised features of the system (Training materials in written and video format; Report on on-job training of specialists from MCRO, AS under the President of the RT, and RCMSI).

The system will be supported by the project until the end of April 2017. To date, the following results have been produced by EPOS: 
· Technical Working Group for promotion and improvement of the electronic system of the Civil Status Registration Acts was created;
· Technical Working Group for development and improvement of the educational guidelines on dealing with the recording system of the Civil Status was created. 

The Guidelines of the Technical Working Groups No. 1 and № 2 approved by order of the Minister of Justice № 105, from June 29, 2016 is attached in the Annex 5 of this report.

Results Achieved 
· 2 Technical Working Groups for promotion and improvement of the electronic system of the Civil Status Registration Acts and for development and improvement of the educational guidelines on dealing with the recording system of the Civil Status has been established.


Output 5: Ministry of Justice makes use of new communication strategies to proactively incentivise the population to register their vital acts 

The Project Leaflet was developed for distribution among government agencies and donors. The awareness leaflet is attached as Annex 6 to the present report.
The video roll devoted to children’s day “on importance of having the birth Certificate” has been developed and posted on UNDP’s facebook page. 	

 
Output 6: Outreach awareness raising campaigns by selected civil society organisations complement the Ministry of Justice communication strategies
No activities were envisaged under Output 6 during the reporting period.


4. [bookmark: _Toc456960201]MANAGEMENT AND COORDINATION

According to the agreement reached with the Ministry of Justice during the finalisation of the Project Document, in 2016 the team will be composed of:
· International Project Manager (P4)
· Project Officer (Outcome 1 – Policy and Institutional Frameworks)
· Project Associate (Outcome 1 – Policy and Institutional Frameworks)
· Admin. Finance Associate, and
· Driver.

During the reporting period, the project team has been formed. The Local team is on board as of April – May 2016, while the International Project Manager commenced his duties outside the reporting period as of 22 July 2016. The project is using the drivers of other UNDP programmes and projects on a cost-recovery basis. Hence, no driver was recruited. 

As was discussed and agreed during the design of the project, the project team should be located in the premises of the Main Department of Civil Registration under the Ministry of Justice (MoJ) based on a signed Memorandum of Agreement between MoJ and UNDP. The project is based in the Government premises, free of charge. Prior to commencement of project operations, the office was renovated and equipped with furniture and IT equipment. 

Project coordination group

The project has formed the Project coordination group, which holds bi-weekly meetings to coordinate project activities with the following project partners: 
· UN Women
· UNHCR
· UNFPA and EPOS Health Management GmbH.

Baseline survey for “Support to Civil Registration System Reform project”

To conduct the baseline survey UNDP has contracted the local research company “Zerkalo”. According to the ToR, the Company is expected to produce the following deliverables:

· Inception report with comprehensive baseline survey methodology outlining and reasoning/justifying the sample size of the survey (number of districts to be covered, number of households per district, stakeholder interviews, etc.), and detailed work plan;
· Stakeholder interviews to feed the corresponding project indicators conducted and the missing information collected;
· Household questionnaire building on the population questionnaire used during the inception survey;
· Local team of data collectors, compilers, verifiers and processors created and trained; Database is created and ready for use;
· The agreed questionnaire translated into locally spoken languages (Tajik, Uzbek, Russian), tested for the clarity of the language and required revisions introduced;
· Baseline survey conducted, collected data entered and processed;
· Data entry and processing is completed to feed the baseline survey report;
· Final baseline survey report outlining methodology applied, key findings and recommendations to guide planning and decision making, including a revised Logical Framework with complete data resulting from the baseline survey.
The baseline survey was delayed since the initial tender did not result in technically and financially viable proposals. Zerkalo was considered the winning contractor as a result of the 2nd call for tenders. Therefore, the baseline survey commenced during the 3rd quarter instead of 2nd quarter of 2016 as initially planned.


Resource mobilization

According to the Resource Mobilization Document (attached in the Annex 7 to this report), there is a need to attract additional resources to ensure complete and timely implementation of civil registration reform process.   The main target is to attract at least USD 5 million by the end of 2019.

To mobilize additional resources, UNDP had approached to following donors:

· Canada Fund for Local Initiatives (CFLI);
· KazAID;
· Czech-UNDP Trust Fund;
· Bureau for Policy and Programme Support (BPPS);
· Russian Trust Fund.

The Table with the list of approached donors is attached as Annex 8 to the present report. 

Results Achieved 
· The Project bi-weekly coordination meeting introduced;
· Local Research Company ‘Zerkalo’ was identified as the most technically qualified applicant to conduct baseline survey.

5. [bookmark: _Toc216245617][bookmark: _Toc401342773][bookmark: _Toc401583704][bookmark: _Toc456960202]IMPLEMENTATION CHALLENGES

· As mentioned above the tender for the baseline survey was delayed since the initial tender did not result in technically sound and financially viable proposals. The research company “Zerkalo” was awarded the contract based on results of the 2nd call for tenders. Therefore, the baseline survey commenced during the 3rd quarter instead of 2nd quarter as initially planned. 
· The project also had to re-announce tenders for both local experts’ positions (Legal expert and Civil Registration expert) due to receiving only three applications for each position. 
6. [bookmark: _Toc216245618][bookmark: _Toc401342774][bookmark: _Toc456960203]LESSONS LEARNED
[bookmark: _Toc154209196][bookmark: _Toc178587147][bookmark: _Toc216245619]It is considered too early to report on lessons learned at the level of the CR Project’s outcomes. 

7. [bookmark: _Toc456960204][bookmark: _Toc401342775]FINANCIAL REPORT
The financial report for the reporting period is attached as Annex 9 to the present report.

8. [bookmark: _Toc456960205]RISK ANALYSIS TABLE
The updated Risk Analysis Table is attached as Annex 10 to the present report.


9. [bookmark: _ANNEXES][bookmark: _Toc456960206]ANNEXES

[bookmark: _Toc178587759]Annex 1:	Terms of Reference of the International Legal Expert

Annex 2:	Report on Best Practices in Civil Registration Legislation in Moldova and Russia (draft)
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Donor: Swiss Agency for Development and
Cooperation (SDC)

Implementing Agency: UNDP

in close

cooperation with the Ministry of Justice of the Republic of Tajikistan
Location: The Republic of Tajikistan
Implementation period: January 2016 – December 2019

‘Support to Civil Registration
System Reform in Tajikistan’ Project

Implementing partners:
џ	The Ministry of Justice of the Republic of
Tajikistan;
џ	The Ministry of Foreign Affairs of the
Republic of Tajikistan;
џ	The Ministry of Health and Social
Protection of the Republic of Tajikistan;
џ	Ministry of Interior of RT;
џ	Agency on Statistics under the President of the RT;
џ	Jamoats;
џ	UNFPA;
џ	UN Women;
џ	UNICEF;
џ	UNHCR;
џ	EPOS Health Management GmbH.

RATIONALE:

Civil registry offices in the Republic of Tajikistan are part of the national mechanism of people’s rights protection. However, civil registry services are frequently difficult because of necessity of providing a large number of required documents and duration of some of the state registration procedures. There is still extremely low awareness among the population, especially in rural areas, about the importance of civil registration, as well as about the procedures and processes. According to the data obtained during the survey: “The main reasons due to which the respondents have not received the necessary documents from the civil registry offices and jamoats, are low awareness of the importance   of   timely   receipt   of   the d o c u m e n t s   a n d   c o m p l e x i t y   o f procedures.

(Analytical report “Planning for sustainable socio-economic development in the Republic of Tajikistan: public opinion in the regional context”, UNDP, May, 2016).

Civil registration is a prerequisite for being able to enjoy rights, including to education and health care. In addition, registration of marriage is an important element of the protection of the property rights of women

PROJECT GOAL:

Women’s, men’s, and children’s human rights (civil, social, political and economic) are better protected by strengthened provision of civil registration services and by increased public access to the system.

EXPECTED RESULTS OF PROJECT:



The reformed civil registry system of Tajikistan is effectively managed and provides quality and affordable services to the population and qualitative vital statistical data for the State:

џ Legislative framework for civil registration is compliant with international best practices: analysis, amending and harmonizing the existing legislation relating to civil registration in Tajikistan in the line with international standards;

џ Civil registry offices apply new internal regulations defining roles, responsibilities and processes: simplification and standardization of working process of civil registry offices and jamoats;

џ The capacity of civil registry offices and jamoat staff have been enhanced in providing quality services to the population: strengthening training programme for
ZAGS and jamoats through undertaking a capacity needs assessment, training of trainers, designing an appropriate training programme (based on the assessment), developing and distributing manuals etc.;

џ Civil registration and archiving of data is managed through an electronic system: The activities under this output will be contingent upon the undertaking of a comprehensive feasibility study to assess the feasibility of introducing an electronic system of registration and digitalized archives in Tajikistan.










The population of Tajikistan know how to and timely have their vital events recorded in the civil registry system:

џ Ministry of Justice makes use of new communication strategies to proactively incentivize the population to register their vital acts : increase the knowledge of the population and encourage them to register their civil acts. The Ministry of Justice will develop a coherent, comprehensive and inclusive strategy for communication. The project will provide technical assistance to support the Ministry of Justice’s work in
this direction;

џ Outreach awareness rising campaigns by selected civil society organizations complement the Ministry of Justice communication strategies.
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Resource Mobilization Document
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Table 1 - The table with information of the approached donors
	

	Donor
	Project Idea/Proposal[footnoteRef:2] [2:  Some of the project ideas are already reflected under Phase I of the project. In case of approval, UNDP will propose reallocation of funds for underfinanced/non-financed activities. ] 

	Total amount requested
	Status

	1
	Canada Fund for Local Initiatives (CFLI)
	· [Co-funding] for conducting Baseline Survey 
	CAD 25,000 (equivalent to USD 20,000)
	Concept Note submitted, pending review by the Embassy of Canada in Kazakhstan

	2
	KazAID
	· Capacity building (training) for the Civil Registration Offices
	USD 200,000
	

	3
	Czech-UNDP Trust Fund
	· Develop a comprehensive ‘change plan’ for the identified model of service provision (follow up on the outcomes of the feasibility study);
	USD 10,000

	· Approved

	4
	Bureau for Policy and Programme Support (BPPS)
	· Comprehensive review and recommendations for improvement and simplification of business processes within the civil registration system;

	USD 250,000 
	· Outcome will be announced by the end of 2016;

	5
	Russian Trust Fund
	· Repair / building of 5 regional ZAGS Offices and their technical equipment, in accordance with international best practice;
· Digitization of archives in Dushanbe, Khujand and Khorog; - Purchasing of computer equipment for ZAGS Offices and 426 jamoats;
	͌USD 3 million 
	One pager submitted; pending review

	6
	Eurasian Development Bank
	· Exact areas to be agreed with MoJ (announcement came only on 14 July 2016)
	~ USD 500,000
	MoJ is discussing the potential activities to be prioritized with the Executive Office of the President. If MoJ has clearance, UNDP will provide technical support in completion of the application[footnoteRef:3] [3:  UNDP is not eligible for this call, but the Government of the target countries, including Tajikistan are eligible.] 


	7
	GPB and K&I 

Data and Design Thinking

	· Creation of citizen feedback mechanism to enable citizens to proactively engage in the ongoing civil registration reform;
	USD 50,000
	The 2016 call for proposals requires projects to be implemented as of July 2016. Therefore, the idea will be resubmitted as part of 2017call for project ideas.

	TOTAL:
	USD 4,030,000








ANNEX  9
	Financial Action Plan for utilization of funds for FY 2016
	 
	 
	 

	 
	 
	 
	 
	 
	 
	 
	 

	Programme / Project Title and ID:  00097519 - Civil Registration System Reform
	 
	 
	 

	 
	 
	 
	 
	 
	 
	 
	 

	TABLE 1. SUMMARY ON PROJECT/PROGRAMME
	 
	 
	 
	 
	 
	 

	                        Activities
	Annual target 2016
	Actual expenses by end of Q2 2016 (30 June 2016):
	Commitments by end of Q2 2016 (30 June 2016):
	Planned expenses (FAP)
	Remaining Balance
	% implemented

	#
	Description
	A
	B
	C
	F
	G = A - B - C - F
	H = (B + D + F)/ A

	1
	 Legislation on civil registration is compliant with international standards
	 $             315,748 
	 $                             3,379 
	 $                 130,934 
	 $     126,359 
	 $        55,075 
	83%

	2
	New internal regulations defining roles, responsibilities and processes are applied by civil registry offices and jamoats 
	 $             160,532 
	 $                                   64 
	 $                               -   
	 
	 $      160,468 
	0%

	3
	Civil registry offices and jamoat staff have enhanced capacities to provide quality services to the population 
	 $               90,999 
	 $                                     -   
	 $                               -   
	 $        12,999 
	 $        78,000 
	14%

	4
	Civil registration and archiving of data is managed through an electronic system
	 $             243,160 
	 $                                   30 
	 $                 242,385 
	 $                   -   
	 $               745 
	100%

	5
	Ministry of justice makes use of new communication strategies to proactively incentivise the population to register their civil acts 
	 $                          -   
	 $                                     -   
	 $                               -   
	 $                   -   
	 $                   -   
	 

	6
	Outreach awareness raising campaigns by selected civil society organisations complement the MoJ communication strategies 
	 $                          -   
	 $                                     -   
	 $                               -   
	 $                   -   
	 $                   -   
	 

	7
	Direct Project Costs
	 $             281,511 
	 $                          26,860 
	 $                    80,058 
	 $        64,131 
	 $      110,462 
	61%

	Total:
	 
	 $      1,091,949 
	 $                        30,333 
	 $               453,377 
	 $   203,489 
	 $    404,750 
	63%





ANNEX 10
Draft of Risk Analysis Table
	Project Title: “Support to Civil Registration System Reform in Tajikistan”	
	Award ID:
	Date: July 2016



	#
	Description
	Date Identified
	Type
	Impact &
Probability
	Countermeasures / Management response
	Owner
	Submitted, updated by
	Last Update
	Status

	1
	Political destabilization, insurgency and armed conflict
	July 2016 
	Political

	The risk occurrence could impact the effectiveness of project activity and sustainability

P = 2
I =  2
	Maintain neutrality and conflict-sensitivity in action: adapt programme to the complex context
	Ms Gulbahor Nematova
	Ms Gulbahor Nematova, Ms Lola Latypova 
	July 2016
	No change

	2
	Corruption impedes project activities and/or outputs
	July 2016
	Operational 

	The occurrence of the risk will undermine the impact of the project

P = 2
I =  2
	Good governance, including transparency and accountability, and careful monitoring approach to project activities.
	Ms Gulbahor Nematova
	Ms Gulbahor Nematova, Ms Lola Latypova
	July 2016
	No change

	3
	Legislation, government policy and practices not implemented due to weak capacities, lack of coordination and/or low finances
	July 2016
	Regulatory

	The occurrence of the risk will undermine the impact of the project

P = 2
I =  2
	Close coordination with key institutions to develop alternative strategies; facilitate coordination with Ministry of Finance with respect to financial allocations for reforms.
	Ms Gulbahor Nematova
	Ms Gulbahor Nematova, Ms Lola Latypova
	July 2016
	No change

	4
	Lack of motivation/ political will to implement reforms
	July 2016
	Strategic

	The occurrence of the risk will undermine the impact of the project

P = 2
I =  2
	Identify motivating factors that can be incorporated into the project.
	Ms Gulbahor Nematova
	Ms Gulbahor Nematova, Ms Lola Latypova
	July 2016
	No change

	5
	Inability to secure on-going government funds to improve civil registration system
	July 2016
	Financial

	The risk occurrence will force the downscaling of certain project activities


P = 2
I =  3
	On-going dialogue with President’s Administration and Ministry of Finance, along with Ministry of Justice, to identify funds.
	Ms Gulbahor Nematova
	Ms Gulbahor Nematova, Ms Lola Latypova
	July 2016
	No change

	6
	Frequent electricity cuts in particular at jamoat offices in rural areas
	July 2016
	Operational 

	The occurrence of the risk undermines sustainability of the project


P = 3
I =  3
	The governmental plan to extend the electronic civil registration system nationwide at the jamoats level will be carefully assessed, considering also the option of keeping a paper based system at this level. 
	Ms Gulbahor Nematova
	Ms Gulbahor Nematova, Ms Lola Latypova
	July 2016
	No change

	7
	Lack of cooperation between ZAGS and jamoats
	July 2016
	Organizational
	The occurrence of the risk will undermine the impact of the project


P = 2
I =  2
	The project will facilitate the definition of clear roles and responsibilities, joint activity planning and clear reporting mechanisms.
	Ms Gulbahor Nematova
	Ms Gulbahor Nematova, Ms Lola Latypova
	July 2016
	No change

	8
	Lack of cooperation between MoJ and other state institutions
	July 2016
	Organizational
	The occurrence of the risk will undermine the impact of the project

P = 2
I =  3
	The project will create linkages and cooperation between the relevant state institutions where possible. 
	Ms Gulbahor Nematova
	Ms Gulbahor Nematova, Ms Lola Latypova
	July 2016
	No change

	9
	Deterioration in relations between UNDP and project partners
	July 2016
	Strategic
	The occurrence of the risk will undermine the impact of the project

P = 1
I =  3
	Maintain respectful, collaborative, participatory, organic approach and transparency.
	Ms Gulbahor Nematova
	Ms Gulbahor Nematova, Ms Lola Latypova
	July 2016
	No change

	10
	Decreased motivation/
ability/ willingness of civil registry service providers
	July 2016
	Strategic
	The occurrence of the risk will undermine the impact of the project

P = 2
I =  2
	Continuous efforts to build the capacity of providers according to needs determined by them 
	Ms Gulbahor Nematova
	Ms Gulbahor Nematova, Ms Lola Latypova
	July 2016
	No change
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TERMS OF REFERENCES (TOR)

UNITED NATIONS DEVELOPMENT PROGRAMME 



Country: 			Tajikistan



Title of the Assignment: 		International Legal Expert



Description of Assignment: 	Review of legislative frameworks, coordination mechanisms and institutional structure of Civil Registration system in Tajikistan



Programme title: 		“Support to Civil Registration System Reform in Tajikistan”



Period of assignment/services: 	The estimated duration of the assignment is 80 days, including least 30 days in country (3 country missions) over 5 months.



Duty Station:	Dushanbe, Tajikistan, with possible travels to regions. 



Starting date: 			May - October, 2016.



Type: 				Individual Contract (IC)



Deadline:			23 May 2016



I. BACKGROUND



The ‘Support to Civil Registration System Reform in Tajikistan’ project builds on the outcomes of the Functional Review of Civil Registration Offices initiated by UNDP Tajikistan in 2014 under the ongoing ‘Access to Justice in Tajikistan’ project funded by SDC. The project was designed based on extensive consultations with the state institutions at the national and local levels, UN Agencies, international and local NGOs, as well as the population.  The project is in line with the Judicial and Legal Reform Programme of the Government of Tajikistan (2015-2017) and directly contributes to implementation of the ongoing reform of civil registration offices (ZAGS). 



The project will be implemented by UNDP in close cooperation with the Ministry of Justice. The project will work with the different actors at different levels to make civil registry institutions and mechanisms more responsive to the populations needs and more functional, by developing capacities among the relevant institutions and stakeholders and by simplifying and standardization the processes. This will include more refined capacity development approaches and creating strategic partnerships with other institutions, such as the jamoat bodies, the Ministry of Foreign Affairs, Ministry of Health and Social Protection, and the Ministry of Interior. The project will adopt a human rights based approach and will work on both the supply and demand side of civil registration service provision enabling each side to substantively contribute to implementation of the civil registration reform process.



The overall goal of the project is: ‘Women’s, men’s and children’s rights (civil, social, political and economic) are better protected by strengthened provision of civil registration services and by increased public access to the system’. The project goal will be achieved through the achievement of the following mutually reinforcing and interlinked Outcomes:



· Outcome 1: The reformed civil registry system of Tajikistan is effectively managed and provides quality and affordable services to the population and qualitative vital statistical data for the State.



· Outcome 2: The population of Tajikistan know how to and timely have their vital events recorded in the civil registry system.



Outcome 1 intervenes at the national, regional and local level on the supply side, whereas Outcome 2 will intervene at the national, regional and local level on the demand side. Thus, it is anticipated that the project will result in changes both at local, regional and national levels (micro, meso, macro), which will lead to systemic changes in the provision of civil registration services in Tajikistan. 



The project is composed of the following outputs:

1. Legislative framework for civil registration is compliant with international best practices

2. New internal regulations defining roles, responsibilities and processes are applied by civil registry offices and jamoats

3. Civil registry offices and jamoat staff have enhanced capacities to provide quality services to the population

4. Civil registration and archiving of data is managed through an electronic system

5. Ministry of Justice makes use of new communication strategies to proactively incentivise the population to register their vital acts

6. Outreach awareness rising campaigns by selected civil society organisations complement the Ministry of Justice communication strategies

Output 1 is focused on analysing, amending and harmonising the existing legislation relating to civil registration in Tajikistan in line with international best practices. Activities under this output will include legislative analysis and recommendations, support to the development of instructions (by-laws) for legislation implementation, support to the development of an Action Plan and Budget of the National ZAGS Reform Programme, facilitating Working Groups and public hearings, as well as lobbying and advocacy, through the provision of expert support.





II. SCOPE OF WORK



The present Terms of References falls under Output 1 of the project that is focused on analysing, amending and harmonising the existing legislation relating to civil registration in Tajikistan in line with international best practices. Activities under this output will include legislative analysis and recommendations, support to the development of instructions (by-laws) for legislation implementation, support to the development of an Action Plan and Budget of the National ZAGS Reform Programme, facilitating Working Groups and public hearings, as well as lobbying and advocacy, through the provision of expert support.



 To implement activities under Output 1, a Team of Legal Experts[footnoteRef:1] will be established comprising: [1:  UNDP, UNFPA and UN Women will recruit experts based on their organizational rules and procedures. However, it is expected that all Experts, regardless of the contracting agency, will be working closely with other experts and will report to the Team Leader. ] 


· International Expert (Team Leader, UNDP);

· National Legal Expert (UNDP);

· National Civil Registration Expert (UNDP);

· National Expert on Information Flows (UNFPA);

· National Expert on Gender and Legal Issues (UN Women);



The key questions to be addressed by the above Team of Experts includes, but is not limited to:

1.   What are the main gaps in current legislation of Tajikistan:

· What functions/roles are overlapping/redundant, ambiguous, and/or missing?

· Identify contradictions with the other normative legal acts;

· Extent to which the reporting lines/accountability frameworks within the Civil Registration system are clear;

· What are the existing implementation and coordination structures and/or mechanisms within the civil registration system, how do they function and based on analysis in other countries what can be done to enhance their effectiveness?

2. Extent to which the existing business processes can be optimized:

· Review of documentation required (as per the legislation) while seeking a civil registration service, and

· Recommendations for optimization/simplification of existing business processes and information flows;

· Extent to which the existing frameworks, systems and mechanisms within the civil registration system have implications on the work of the Committee of Women and Family Affairs, Ministry of Health and Social Protection, Ministry of Interior (passport offices), State Statistics Agency under the President of the Republic of Tajikistan, Military Commissariats, as well as the end users, especially women and girls;

3. Based on the key findings what are the best practices in information sharing, coordination, reporting lines, M&E frameworks, including citizen feedback mechanisms in the selected countries which could be potentially applied in the context of Tajikistan (countries to be reviewed: Moldova, Georgia and Russia)[footnoteRef:2]? [2:  The countries can be changed subject to agreement of the Ministry of Justice] 


It is expected that the above questions will be addressed based on:

1) Desk review of existing literature, including the outcomes of the Functional Review of Civil Registration Offices, Inception Survey, Baseline Survey, Feasibility Study and other civil registration related documents produced by UNDP and other development partners, including donors, UN Agencies and INGOs active in civil registration area;

2) Extensive stakeholder consultations, including from the Government (primarily Ministry of Justice, including Main Department of Civil Registration, Ministry of Health and Social Protection, State Statistics Agency under the President of RT, etc), Donors, UN Agencies, including UNDP Country Offices which have supported Civil Registration Reforms; 

3) Comparative analysis of best practices put in place by the Governments of the countries with the similar development context;

4) The Consultations are expected to take place at the national and sub-national levels so that the key stakeholders are well informed of the ongoing work and are able to substantively contribute to the process. As part of the Consultancy, the Team of Consultants is also expected to conduct meetings with the Baseline Survey and Feasibility Study teams for coordinated and complementary efforts;

The International Legal Expert will work under overall guidance of Assistant Resident Representative/Programme and UNDP Programme Analyst/Governance and direct supervision of the International Project Manager and Project Officer of the ‘Support to Civil Registration Reform in Tajikistan’ project.



III. DELIVERABLES, ACTION PLAN AND TIMELINES





With the support of the Local Team of Experts, the International Legal Expert is expected to produce the following key deliverables:

1) Finalized methodology and work plan based on stakeholder consultations and meetings with key partners;

2) Analytical report on the comprehensive review of legislation regulating civil registration issues in Tajikistan for potential duplications and/or gaps in delivering the functions and reporting lines (accountability frameworks) is conducted, key findings and recommendations presented to the key stakeholders and revised package based on the received comments is submitted to and accepted by the Government and UNDP; Recommendations for introducing amendments to the existing legislation are developed, presented and accepted by the Ministry of Justice and UNDP;

3) Comparative analysis of at least 3 countries in the region which advanced in Civil registration reforms is conducted, key findings presented to, discussed with and accepted by the Government and UNDP;

4) Analytical report on review of organizational structure of civil registration system/offices outlining key findings, challenges and recommendations is developed, revised as per received comments from the partners, submitted to and accepted by UNDP;

5) Amendments to the Legislation are drafted and revised based on internal (the Experts’ Team, UNDP) and external (Government) comments; final draft presented and submitted to the Ministry of Justice;

6) Instructions on state registration of civil status acts is drafted and submitted to the Ministry of Justice;

7) Concept note on the establishment/strengthening the Coordination mechanisms regulating civil registration  issues and Terms of References reflecting the structure, duties and responsibilities, management arrangements and etc., as well as the Work Plan are developed, submitted to and accepted by the Ministry of Justice and UNDP;

8) Comprehensive review of the ongoing State Programme on development of Civil Registration Offices is conducted, key findings and recommendations for the Phase II of the programme are presented to the Ministry of Justice;



IV. ASSIGNEMENT DURATION AND LOCATION



The estimated duration of the assignment is 80 days, including least 30 days in country (3 country missions) over 5 months. 

1) 1st Mission – finalized methodology, work plan and conducting 1st round of stakeholder consultations;

2) 2nd mission – 2nd round of meetings to present and discuss the key findings, and submit the revised packages based on the comments/feedback received;

3) 3rd mission – presentation of the Draft amendment to the Legislation and Instructions to the Government and development partners and submit the revised package based on the comments/feedback received;

Expected start of assignment is end of May to end of October, 2016.



V. REQUIREMENTS FOR EXPERIENCE AND QUALIFICATIONS



Corporate Competencies:



· Demonstrates integrity by modeling the UN’s values and ethical standard;

· Promotes the vision, mission, and strategic goals of the UN;

· Displays cultural, gender, religion, race, nationality, and age sensitivity and adaptability;

· Treats all people fairly without favoritism.

· Fulfills all obligations to gender sensitivity and zero tolerance for sexual harassment.



Functional Competencies:



· Professionalism;

· Communication;

· Teamwork;

· Planning & Organization:

· Accountability;

· Knowledge and experience of the political, social and environmental factors and issues related to rule of law, access to justice, including civil registration in post Soviet context; 

· An independent, reliable, responsible self-motivator able work under pressure; 

· Excellent diplomatic skills to develop partnerships; 





Development and Operational Effectiveness



· Proven problem-solving skills creative thinking to develop and implement smart business solutions on issues related to civil registration system, policy development and implementation mechanisms.

· Proven ability to develop high level policy briefs, strategies, including experience in conducting cost effectiveness analysis.



Academic Qualifications:



· Master degree or equivalent in legal issues, public administration and/or any other relevant field;



Years of experience:



· At  least 10 years of relevant experience in ideally civil registration or other areas of public administration;

· At least 5 years of experience in conducting legislative analysis and development of high level policy papers for the Governments of developing countries;

· Experience in supporting legal and justice sector reforms in developing countries; experience in supporting civil registration reforms is a strong advantage;

· Experience in and knowledge of the development context of Central Asian countries, especially Tajikistan is a strong advantage;

· Previous experience in working with international development partners (donors, UN agencies, etc);



Language:



· Fluency of spoken and written English is a MUST. Knowledge of Russian and/or Tajik is a strong advantage;





VI. PAYMENT



The payments to the Consultant will be made only after producing the envisaged deliverables and their acceptance by Ministry of Justice and UNDP as well as after certification by UNDP.



Payments are based upon output, i.e. upon delivery of the services specified in the Terms of Reference that contributed to the overall project deliverables as stated above under “Expected Deliverables”. 



The International Legal Expert shall receive payment in five installments from UNDP as follows: 



		#

		DELIVERABLES



		PERCENTAGE

(% weight for payment)



		1

		Deliverable #1: Finalized methodology and work plan based on stakeholder consultations and meetings with key partners;

		15%



		2

		Deliverable #2: Analytical report on the comprehensive review of legislation regulating civil registration issues in Tajikistan for potential duplications and/or gaps in delivering the functions and reporting lines (accountability frameworks) is conducted, key findings and recommendations presented to the key stakeholders and revised package based on the received comments is submitted to and accepted by the Government and UNDP; Recommendations for introducing amendments to the existing legislation are developed, presented and accepted by the Ministry of Justice and UNDP;

Deliverable #3: Comparative analysis of at least 3 countries in the region which advanced in Civil registration reforms is conducted, key findings presented to, discussed with and accepted by the Government and UNDP;

		20%



		3

		Deliverable #4: Analytical report on review of organizational structure of civil registration system/offices outlining key findings, challenges and recommendations is developed, revised as per received comments from the partners, submitted to and accepted by UNDP;

		10 %



		4

		Deliverable #5: Amendments to the Legislation are drafted and revised based on internal (the Experts’ Team, UNDP) and external (Government) comments; final draft presented and submitted to the Ministry of Justice; 

Deliverable #6: Instructions on state registration of civil status acts is drafted and submitted to the Ministry of Justice;

		30%



		5

		Deliverable #7: Concept note on the establishment/strengthening the Coordination mechanisms regulating civil registration  issues and Terms of References reflecting the structure, duties and responsibilities, management arrangements and etc., as well as the Work Plan are developed, submitted to and accepted by the Ministry of Justice and UNDP;

Deliverable #8: Comprehensive review of the ongoing State Programme on development of Civil Registration Offices is conducted, key findings and recommendations for the Phase II of the programme are presented to the Ministry of Justice;

		25%
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Annex-2 Report Best Practices in Civil Registration Legislation in Moldova and Russia (draft).pdf
Empowered lives.
Resilient nations.

Best Practices in Civil Registration Legislation in Moldova and Russia

25 May 2016






The comparative analysis of best practices in civil registration legislation in Russia
and Moldova was conducted by experts from the International Legal Resource Center
(ILRC) database.1

INTERNATIONAL LEGAL RESOURCE CENTER

American Bar Association
Section of International Law
1050 Connecticut Ave, NW Ste 400
Washington, DC 20036

Christina Heid, International Projects Director
Christina.Heid@americanbar.org; + 1 (202) 662-1034

Khalil Ali, International Program Associate
Khalil.Ali@americanbar.org; +1 (202) 662-1662

Fax: + 1 (202) 662-1669
http://ambar.org/ilrc

1 The ABA/UNDP International Legal Resource Center engaged two experts to provide a thorough legal analysis under its
leadership and guidance. These expert’s Biographies can be found in Annex A of this report. The team of experts provided
over 30 hours of pro bono service valued at $14,710.

For more than a decade, the ILRC has assisted the United Nations Development Programme (UNDP) as well as several
other United Nations (UN) entities and multinational organizations that work in developing countries with legal issues
beyond democratic governance. The ILRC, which is housed within the American Bar Association Section of International
Law (ABA International), identifies experts for requests relating to technical legal assistance projects, knowledge
management and advisory services worldwide. The ILRC also conducts assessments of draft and current legislation,
gauging their compliance with international standards where appropriate, and provides legal research and substantive
advice to governments on policy formulation.



mailto:Christina.Heid@americanbar.org

mailto:Khalil.Ali@americanbar.org

http://ambar.org/ilrc



The statements and analysis contained herein are the work of the ABA-UNDP International Legal Resource
Center (ILRC) which is solely responsible for its content. The views expressed herein have not been approved
by the House of Delegates or the Board of Governors of the American Bar Association (ABA) or the United
Nations Development Programme (UNDP) and, accordingly, should not be construed as representing the
policy of the ABA or UNDP. Furthermore, nothing contained in this report is to be considered rendering legal
advice for specific cases, and readers are responsible for obtaining such advice from their own legal counsel.
The opinions expressed herein are those of the author(s) and do not necessarily reflect the views of the ABA
or UNDP.

©2016 American Bar Association. All rights reserved.
Available only in electronic form.
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Introduction

The following report analyzes legislative frameworks regulating the civil registration
systems in Russia and Moldova. The report will assist the ‘Support to Civil Registration
Reforms in Tajikistan’ project which seeks to harmonize national legislation on civil
registration with international best practices.

The ‘Support to Civil Registration Reform in Tajikistan’ project builds on the outcomes of the
Functional Review of Civil Registration Offices initiated by UNDP Tajikistan in 2014 under
the ongoing ‘Access to Justice in Tajikistan’ project funded by SDC. The project was
designed based on extensive consultations with the state institutions at the national and
local levels, UN Agencies, international and local NGOs, as well as the population. The
project is in line with the Judicial and Legal Reform Programme of the Government of
Tajikistan (2015-2017) and directly contributes to implementation of the ongoing reform
of civil registration offices (ZAGS).

The project will be implemented by UNDP in close cooperation with the Ministry of Justice.
The project will work with the different actors at different levels to make civil registry
institutions and mechanisms more responsive to the populations needs and more
functional, by developing capacities among the relevant institutions and stakeholders and
by simplifying and standardization the processes. This will include more refined capacity
development approaches and creating strategic partnerships with other institutions, such
as the jamoat bodies, the Ministry of Foreign Affairs, Ministry of Health and Social
Protection, and the Ministry of Interior. The project will adopt a human rights based
approach and will work on both the supply and demand sides of civil registration service
provision enabling each side to substantively contribute to implementation of the civil
registration reform process.

The main outcomes sought by the project include:

Outcome 1: The reformed civil registry system of Tajikistan is effectively managed and
provides quality and affordable services to the population and qualitative vital statistical
data for the state.

Outcome 2: The population of Tajikistan knows how to have their vital events recorded in
a timely matter in the civil registry system.





Moldova

I. Introduction

Civil registration is the system by which a government records the vital events of its
citizens and residents. The resulting repository or database is called civil register, and the
office responsible for receiving registrations is often called the registrar, registry, or
population registry. The primary purpose of civil registration is to create a legal document
that can be used to establish and protect the rights of individuals. A secondary purpose is to
create a data source for the compilation of vital statistics. In most countries, there is a legal
requirement to notify the relevant authority of certain life events, such as births, marriages
and death. The first country to establish a nationwide population register was Sweden in
1631, which was organized by the Church of Sweden but on the demand of The Crown.

The United Nations defines civil registration as "the continuous, permanent, compulsory
and universal recording of the occurrence and characteristics of vital events pertaining to
the population as provided through decree or regulation in accordance with the legal
requirements of a country. Civil registration is carried out primarily for the purpose of
establishing the legal documents provided by the law. These records are also a main source
of vital statistics. Complete coverage, accuracy and timeliness of civil registration are
essential for quality vital statistics."

Vital events that are typically recorded on the register include live birth, death, fetal death,
marriage, divorce, annulment of marriage, judicial separation of marriage, adoption,
legitimization and recognition. Among the legal documents that are derived from civil
registration are birth certificates, death certificates, and marriage certificates. A family
register is a type of civil register which is more concerned with events within the family
unit and is common in Continental European and Asian countries, such as Germany
(Familienbuch), France, Spain, Russia (Propiska), China (Hukou), Japan (Koseki), and North
and South Korea (Hoju).

Additionally, in some countries, immigration, emigration, and any change of residence may
require notification. A register of residents is a type of civil register primarily concerned
with the current residence.

II. Civil Registration Anchored in a Legal Framework

Although the essential purpose of civil registration is to provide legal proof of identity,
origin, marriage or death, the information collected on these vital events also has important
administrative and statistical uses — and these uses are growing in importance everywhere.
Public administration, health service provision and commercial and business services all
require valid forms of personal identification. In addition, agencies at all levels of
government need reliable population and health-status statistics to plan and implement
services efficiently.
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Making registration activities subject to the law, and establishing procedural rules and
regulations, is essential for the efficient management, operation and maintenance of CRVS
systems. Legislation helps to ensure the completeness of registration and to improve the
accuracy of information held in the civil record. Obligatory registration, deadlines and
penalties for non-compliance cannot be enforced without relevant laws in place. Laws are
also needed to safeguard the personal information of individuals by ensuring that it
remains confidential and secure, and protecting against its misuse. Finally, anchoring civil
registration in a law helps to ensure the continuity, consistency, correctness and
comprehensiveness of CRVS systems.

A legal framework for civil registration also plays an important role in delivering the basic
human rights set out in United Nations declarations, covenants and resolutions (20). These
include the right of all individuals to be registered, the right to be given an identity from
birth to death, the right of a child to know the names of their parents, the right to
nondiscrimination by reason of birth, and the right of a child to a nationality.

The most notable declarations, covenants and resolutions are:

e The Universal Declaration of Human Rights, adopted by the United Nations General
Assembly in 1948

e The Declaration of the Rights of the Child, proclaimed in 1959

e Article 24 of the International Covenant on Civil and Political Rights, adopted in
1966

e Article 12(2) of the International Covenant on Economic, Social and Cultural Rights,
adopted in 1966

e The resolution entitled: “Birth registration and the right of everyone to recognition
everywhere as a person before the law” adopted by the United Nations Human
Rights Council, in 2012

The latter resolution seeks action for universal registration at birth, underlining the
fundamental connection between human rights and the civil registration of individuals to
ensure their legal identity. By introducing civil registration and supporting it with proper
legislation, countries are automatically enacting these aspects of international human
rights legislation.

The utility of a comprehensive Civil Act or legal framework that maps out systems,
establishes their organization and defines responsibilities for each of the events to be
registered is often poorly understood both by central and local governments. However, in
the absence of a proper legal framework that obliges individuals to register births and
deaths, local authorities may not fully collaborate in ensuring that all vital events are
registered. As a result, CRVS systems would be unable to deliver useable vital statistics, and
governments would have to obtain the information from surveys. The additional
expenditures involved are likely to make governments less inclined to allocate further





resources to improve the civil registration system, leading to a vicious cycle of under
investment and neglect which has been observed in many countries.

I11. Common Challenges Encountered

Outdated and Incomplete Legislation

In most countries, vital events registration is not recent and the laws which govern
registration practices have been in place for many years. It is therefore not uncommon to
have paper-based civil registration systems that have functioned the same way for decades,
with events entered by hand into books, often under a head-of-household system. Such
systems only function well in societies with little migration and stable family systems.
Many countries that have experienced rapid development and intensive migration towards
urban areas have found that their established registration systems have increasingly
become dysfunctional and no longer able to deliver the services needed by citizens.
Because of the redistribution of populations within countries, and in some cases sizeable
emigration abroad, many people no longer live where they were born and registered, and
where the original record was created. Retrieving information from paper-based records of
families and households is both cumbersome and slow, creating a bottleneck in system
functioning. Where the laws underpinning the system have not been revised and modern
technology not introduced to facilitate registration and allow records to be easily
transferred, the completeness and quality of registration data are likely to decline.

Experience has shown that in systems with poor records retrieval there is usually
significant double registration occurring, as well as records being maintained of people
who are no longer alive. For example, the Albanian Population Census for 2001 found that
the civil registration registers held records for 960,000 more people than were counted by
the census. One third of these records were duplicates, while the remainder was either of
people who were living abroad or had died. The large number of deaths that had clearly
never been registered resulted in records that had continued to age in the register long
after individuals had died. To prevent registration systems becoming obsolete, countries
should make sure that the legal basis that underpins national systems is up-to date, so that
systems remain responsive to the needs of citizens, and are able to provide reliable and
useful information.

In some countries where there are no comprehensive civil or statistics acts, a series of
disparate laws and regulations are in place which oblige people to register vital events.
Responsibility for these laws and regulations often falls to different ministries or
government departments, with frequent problems in their implementation caused by
inconsistent or even contradictory approaches. Women and girls are more likely to
encounter situations where they cannot easily register or where registering a birth is
problematic, for example because they are unmarried, cannot name the father (for
example, in the case of rape) or are unaware of their own place of origin. Laws can also be
particularly discriminatory towards children born outside marriage, who may receive a
fictitious family name. In some countries the birth certificates issued to such children are a





different color and format, resulting in a stigma that can stay with the individual
throughout their lives.

Civil registration law may also be incomplete by leaving out certain population groups
altogether - for example, refugees and other displaced persons are often not covered by
existing laws and cannot register their vital events. As a result, children born to refugees
may become stateless as without a legal identity they cannot prove their origins. Both
UNHCR and UNICEF have reported that unregistered children are at increased risk of
sexual exploitation, early and forced marriages, slavery and trafficking, illicit adoptions and
other human rights abuses. The registration process should not discriminate against any
child, and the right to be registered should be completely separate from the establishment
of paternity, marital status of parents, nationality or origin status.

Advocacy by civil society groups in many countries has played an important role in raising
awareness of some of these and other issues. This has led to reform and to new or updated
laws on civil registration in a large number of countries, including Albania, Angola,
Argentina, Bangladesh, Bulgaria, Chad, the Democratic Republic of the Congo, the
Dominican Republic, Indonesia, Madagascar, Morocco, Niger, Peru, Thailand and Timor-
Leste.

Inadequate Protection of Confidentiality

Data confidentiality is typically an important aspect of CRVS systems irrespective of
whether they are paper-based or not. Existing confidentiality laws, however, are likely to
need revision and strengthening whenever different information technologies are
introduced into the system. As countries modernize their CRVS systems and introduce
computers at various system levels, concerns have rightly been raised about confidentiality
and the potential misuse of data, particularly when unique personal identification numbers
(PINs) have been introduced - often coupled with biometric information.

Confidentiality and data-security measures become ever more pressing when countries
develop full national population registers that are updated from civil registration records
and contain information on place of residence.

Where there is a perception that data confidentiality measures are inadequate and
personal data are not kept strictly private, then trust in the civil registration system will be
lost and people may be reluctant to register. Civil registration law should protect the
confidentiality of all personal information in registration records and safeguard it from
unlawful access. Any breach by staff or any data misuse that involves civil records should
be punishable.

The introduction of computers into all aspects of administration, including civil
registration, makes it imperative to ensure that there are laws, policies and mechanisms
governing the release of individual data and its use. Only the close family of a deceased
person should have access to information on the death record or to private information on
the birth certificate.





The strict application of such laws is also necessary to avoid identity fraud of various types.
At the same time, it is important that confidentiality restrictions do not impede different
government departments in legitimately sharing individual records for statistical or
administrative purposes. Where appropriate, such sharing might involve a formal
agreement outlining the security procedures to be followed and specifically listing all the
restrictions on data use.

Confidentiality is particularly important in the accurate certification of causes of death as
social insurance schemes often exclude or pay less for certain causes. Medical doctors may
also hesitate to report certain causes of death if they fear that the information could be
used against them or their institutions. The need to address this is increasingly important
due to the growing interest in conducting hospital “audits” and making confidential
enquiries into adverse health outcomes and preventable deaths such as those due to
maternal mortality or related to hazardous industrial exposures. In order to preserve
confidentiality, some countries include two sections on the same death form - the “death
certificate/notification” requires a medical signature and has legal value, while the
“statistical report” that provides the foundation of the vital statistics system does not.

In Argentina, as in many other countries, the statistical report does not include identifying
information such as names or ID numbers. After the combined death certificate/
notification is received at the office of the civil register the two elements are separated and
follow independent processes.

Lack of Recognition of the Statistical Function of Civil Registration Systems

The United Nations advocates that civil registration has two basic functions - a legal
function that provides identity and registers vital events, and a statistical function in
generating national vital statistics data. These two functions should be viewed as being of
equal importance. However, it is commonly the case that the latter function is not properly
defined in law, resulting in confusion concerning who is responsible for generating the vital
statistics from the registration records. Making the statistical function of civil registration
very clear in law, and setting out the cooperative processes required between civil
registration bodies and other public administrations for compiling and disseminating the
data is highly advisable. This aspect of the civil registration system should therefore be
fully recognized in either the Civil Act or Statistical laws, and resources made available to
ensure that required activities are sustainable and well implemented.

Vital statistics are a highly valuable resource for governments in implementing or
evaluating ongoing social and economic development programmes. The dynamic nature of
data from civil registration arises from the fact that they are collected at the time of the
event rather than being derived afterwards as is the case with other data sources.

Obtaining statistical data as a by-product of administrative processes is relatively
inexpensive and avoids duplicate collections by different government agencies. Registrars
therefore provide a very valuable service by recording, for statistical purposes, several
additional characteristics of the vital events they register. This additional information,
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which often includes birth parity, weight of the neonate, and the occupational, educational
and marital status of the parents, adds value to vital statistics data but has no intrinsic
relevance to the registration process itself.

To enable the civil registration office to focus on registration and associated legal issues,
most countries have allocated the task of compiling vital statistics to another government
agency specializing in data processing, such as a national statistics office. Given that
national statistics offices also often collect information about vital events through sources
such as censuses or surveys, steps should be taken to ensure that definitions and concepts
are aligned between these different data sources.

The Need to Enforce Registration

The need for civil registration systems to register all vital events and ensure both the
quality and completeness of information means that birth and death registration must be
made legally compulsory, and linked to some form of penalty for those who do not comply.
Linking registration to incentives as well as penalties is likely to achieve even better
outcomes as the existence of a law in itself will not guarantee full compliance, and penalties
may be difficult to administer. There is a range of incentives that can be used to encourage
people to register. However, the existence of a law will make it more likely that local
authorities will be persuaded to collaborate in enforcing and promoting registration in the
populations they administer.

Legislation can also help by establishing the authority and duties of the office of the
registrar-general, which should include the conducting of information campaigns to
encourage registration. An information campaign on the requirement to register, and on
the incentives and benefits linked to registration, should be implemented at the same time
as compulsory registration is enacted. Special campaigns and incentives targeting local
registration authorities may also be needed as these can be the key to improving coverage.

Through a combination of the law, policy changes and well-targeted promotional efforts
countries can greatly improve their registration coverage. For example, the level of birth
registration in Bangladesh went from <10% in 2004 to 40% by 2008, and the country is
now moving quickly towards full birth registration.

A legal framework can also support the registration process by broadening the
responsibility for registration. For example, regulations in many countries oblige health
services and funeral authorities to begin the registration process. By linking death
registration with permission to transport the deceased to the burial place or with a funeral
permit, there is a strong incentive to register the death quickly, while avoiding the burden
of paperwork falling on the family. Similarly, obliging doctors and midwives to forward
copies of birth and medical death certificates to the local civil registration office or health
department proactively encourages registration. In summary, a legal framework of
appropriate laws can significantly help countries reach acceptable levels of birth and death
registration.
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Lack of Legal Requirement for Medical Death Certification

In countries where lay people are allowed to certify death, the quality of cause-of-death
attribution is inevitably poor, and the distribution of causes of death becomes dominated
by ill-defined causes. If cause of death is not medically certified, the public health value of
collecting the information is lost and compiled cause-of-death statistics will not be reliable.

The law must therefore specifically state that only a medically trained person can certify
the cause of death. The medical certification of all deaths may not be possible in those
countries where a high proportion of deaths occur at home with no or very limited contact
with medical authorities. While this situation cannot be changed simply by altering the
legal framework, it is a first step in a series of remedial actions described in subsequent
modules of this resource kit. In the interim, the adverse impact of non-medically certified
deaths on the utility of vital statistics can be reduced by using verbal autopsy (VA) methods
to ascertain cause of death at the population level.

Lack of Clear Definitions in Legislation

The legal framework should clearly define the important concepts underlying CRVS
systems, including infant and child mortality. The importance of clear definitions of the
terms used lies in the need to understand the precise scope of the data collected, and how
the indicators widely used to measure health status and provide proxy health-system
indicators have been calculated. Without standard definitions, it is impossible to use data
to reliably calculate basic indicators such as neonatal, perinatal and infant mortality rates,
which are needed to assess population health trends. In addition, it is not possible to
generate statistics that are internationally comparable or consistent over time.

In many countries, deaths which occur within a short time of birth are inadequately dealt
within the civil registration system. For example, early neonatal deaths (deaths occurring
within the first week of life) are sometimes classified as stillbirths to avoid having to
register both a birth and a death within a few days of each other. However, this seriously
distorts the resulting statistics and prevents public health authorities from identifying and
addressing important issues in perinatal health. In addition, although fetal deaths (beyond
a certain period of gestation) and stillbirths are not usually entered into the birth register, a
declaration is made to the registrar. Even though these events are not included when
measuring infant mortality, they are useful for estimating perinatal mortality. It is
important therefore that civil registration laws include clear definitions of terms such as
“fetal death”, “stillbirth” and “live birth” and that these accord with international standards.

Lack of Legal Obligation for Hospital and Health-Facility Reporting

In many countries there is no legislation that obliges hospital and health facilities -
especially in the private sector - to report vital events to authorities. As a result, many such
events may not be included in official counts. This is a major concern in countries where
the private sector is growing and providing a sizeable share of health services. In addition,
although public hospitals and health facilities usually report deaths and births to the
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ministry of health, these are not always subsequently reported to the civil registration
authorities.

Wherever there is a lack of close collaboration between government and other agencies,
inconsistencies in the vital registration process can arise.

In the development of a legal framework for civil registration steps must therefore be taken
to ensure that regulations exist which make it obligatory for all hospitals and health
facilities to report vital events, and for this information to be shared with the civil
registration service.

Experience from a number of countries indicates that registration coverage can be
significantly increased when civil registration offices are established within health
facilities. In Latin America, for example, registry offices have been set up in maternity
hospitals in Argentina, Bolivia and Uruguay. Other countries in the region, including Brazil
and Colombia, are now introducing similar approaches. As the proportion of births and
deaths that occur in health facilities is increasing in most settings, this strategy can yield
significant and rapid improvements in registration coverage.

Lack of Clarity in Relation to the Population Covered by Legislation

A recurrent problem in many countries is a lack of clarity concerning the scope and
population coverage of civil registration laws. For example, it can be unclear if the law
refers to all national citizens, or to citizens living in the country, or to all residents in the
country.

The situation is further complicated by the issue of inclusion or otherwise of transient
populations such as refugees. The United Nations recommends that all people residing in a
country, including refugees, be given the right to register vital events, irrespective of
whether they are citizens or not. This is also considered to be the best solution at local
level, where it is particularly important that all individuals living in an area appear in the
system in order to guide the planning and allocation of resources.

Where there is doubt about the population covered, the calculation of reliable rates
becomes impossible due to the lack of a clear denominator. Nevertheless, in many
countries, national legislation still does not clearly specify which groups are covered by
CRVS systems, and whether or not certain categories of people, such as foreigners, refugees
and displaced persons, temporary migrants, nomadic populations and citizens temporarily
living abroad are excluded.

IV. Key Actions
Any initiative to introduce a Civil Act or modify existing legislation will require careful

preparation, and is unlikely to succeed without broad support from government,
parliamentarians and civil society in general. To raise the broad-based support needed an
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advocacy strategy should be developed early in the drafting process. Community
information and mobilization along with strong stakeholder involvement will be essential
in bringing about legislative and policy change. In some countries, local NGOs play an
important role in working with communities and providing inputs to the legislative
process.

Where there is little understanding in government of what vital statistics from civil
registration can be used for, developing a business case should also be considered.

This will not only make an “economic case” for change but will also promote better
understanding of the importance of developments such as the introduction of PINs in
registers. The value of such developments is often not clear to all stakeholders but can
easily be highlighted as part of the business case. If, for example, all children are assigned a
PIN at birth then matching the population register with a list of registered pupils in schools
easily allows authorities to verify the proportion of school-age children in education.

Without the use of PINs this would be a major and potentially expensive undertaking given
problems such as misspell or identical names and ages.

The tools and resources introduced in this module can then be used to address any specific
weaknesses that are found.

Obtaining input and advice on the design or revision of a legal framework for CRVS systems
Whether planning to prepare a new legal framework or to revise an existing framework,
the first step before involving legal experts should be to establish an advisory committee
comprising current or potential stakeholders. The agencies and departments invited to
take part might typically include:

e civil registration service or other public agency currently responsible for CRVS;
health department;
e national statistics office;

e police;
e departments concerned with personal identification, voter registration and military
recruitment;

e judiciary;

e department of the interior or home affairs;

e department of education;

e social security department;

e department of employment;

e tax authorities and other finance departments;

e private sector organizations such as insurance companies and banks;
e representatives of civil society.

Involving representatives of civil society will bring important user perspectives into the
discussions, for example in relation to the ease, acceptability, inclusiveness and “user
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friendliness” of the registration process. Civil registration is usually performed by a public
administration and as such it has an obligation to serve people and facilitate business
transactions between citizens and the State. The legal framework should support a national
civil registration system that is compulsory, continuous, permanent and universal.

Given the number of stakeholders involved in most national CRVS systems, the specific
designation of responsibilities for tasks, duties, and cooperation arrangements should be
discussed early in the process, and clearly set out in law to avoid unnecessary duplication.

One important aspect of any proposed legislative change is an estimate of the budgetary
implications. Costing should take into account both the initial establishment of the system
and its annual running costs. Cost estimates should be discussed in advance and agreed
with the Ministry of Finance. The source of funding for CRVS systems should be stated in
law and not left to be decided upon by the executive arm of successive governments.

Experience shows that a significant proportion of the running costs of civil registration is
covered by income from the provision of certified copies of birth and death certificates, and
by fees for forwarding registrations to different places. The expected income from these
sources should therefore be estimated even if it is unlikely to cover all of the running costs.
Civil registration is a public good and an essential duty of government and should,
therefore, be financed as part of the government services provided to citizens.

Information Needs for Vital Statistics

A vital event record should serve both legal and statistical purposes. For this reason, when
creating or revising the registration system, it is timely to assess which characteristics are
most important in meeting information needs at national and local levels - and should
therefore be included in registration documents. In a new system, overloading the civil
registration process with collection requests should be avoided by keeping to the basic
characteristics needed to generate vital statistics. Once agreement on which data items to
include on the form has been reached, arrangements should be made for the information to
be collected through the civil registration process. A recommended list of high-priority
characteristics to include in birth and death registration forms has been developed by the
United Nations, based on their value in supporting national policy and programme
development. Countries can use this list as a basis for identifying their own priority data
needs. For example, in the case of births it is useful to collect characteristics on the health
status of the infant, as well as information on the age of the mother and birth parity, as
these can be useful in developing child and maternal health policies, and planning the
provision of local health services. It is also important that the law allows the information to
remain on an individual level throughout the reporting and compiling chain. This will
ensure that different users can aggregate the information into the vital statistics and
information they need to better perform their functions without having to collect these
data themselves.

While the legislative instrument should specifically provide for the collection of this
information, it does not need to incorporate all the individual data items. These can be spelt
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out in regulations, and may change over time as information needs and collection
capacities grow. It is also advisable to provide for the collection of fetal death data, even
though collecting this information might not yet be viable in places where most births take
place outside health facilities. As the proportion of births occurring in health facilities
increases, it will become possible to more accurately record stillbirth and fetal death rates,
which are important for monitoring pregnancy outcomes and maternal health.

Selecting a Structure and Organizational Model for Civil Registration Systems

Where a country has no current CRVS systems, a range of possible alternative structures
and organizational arrangements should be considered before the legal framework is
designed. The United Nations recommends the use of centralized models for both the civil
registration and vital statistics components of CRVS systems with the two functions
assigned to different independent public agencies. The precise structure and organizational
model used will clearly be strongly influenced by existing national administrative
structures, as well as any current legislation on vital statistics. However, regardless of the
organizational model selected, there will need to be a central unit that can ensure the
application of uniform standards throughout the system and take responsibility for the
production of national vital statistics.

In countries with federated states, such as Argentina, Australia, Canada, India, Mexico and
the United States of America, the civil registration system is decentralized, with each state
or province responsible for registration activities within their borders. Vital statistics,
however, are produced by the federal government for the entire country. By contrast, in
other countries, for example, Costa Rica, Sri Lanka, and Thailand, the civil registration
system is centralized with a single nationwide administrative organization responsible for
collecting data and information through its local agencies. Data compiling and publishing
activities are usually the responsibility of the national statistics office or ministry of public
health. In the Philippines a hybrid system is used in which civil registration is decentralized
to the regional governments but the production of national vital statistics is carried out by
the National Statistics Office. The Director-General of the National Statistics Office also
carries out the functions of the Civil Registrar-General.

The structure and organization of the system selected will determine the planning of
administrative arrangements at each level, and the roles of the registration, health, and
statistical authorities. The structure is the skeleton of the institution, while the
organization is the way in which its physical elements and resources are arranged. These
two key elements must be set up in such a way as to guarantee that CRVS systems have
nationwide coverage with sufficient numbers of registrars and offices to allow people to
register without the need for excessive travel and high costs. Although a strong central
directorate should direct, guide and supervise performance and activities throughout the
system, the actual registration of events must take place in registration offices located close
to where people live and where the vital events occur. This means that the entire country
must be subdivided into registration areas that preferably correspond to existing local,
political or administrative areas. Enacting or strengthening legislation and setting out the
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structure and organization of the civil registration system in law will greatly help to ensure
its continuity and permanence.

Keeping Legal Frameworks for CRVS Systems up to Date

A civil registration system has to be able to respond to changing circumstances and
developments in society. To confer the legal framework with greater flexibility and allow
for necessary modifications to be introduced over time, a two-pronged approach is
recommended when preparing legislation, in which the law sets out the general principles
while regulations are used to govern the operational and technical aspects.

Regulations, unlike acts, can normally be changed without the authorization of parliament.
For example, the legal instrument could state that “certified copies can be prepared for any
registered event for a fee” while the precise amount of the fee is specified in a regulation
that can if needed be modified by the registrar-general. Monetary amounts should never be
included in the act itself as they rapidly become out of date.

By giving strong regulatory powers to the civil registration directorate and to the function
of registrar-general or director-general, regulations can be updated and revised outside of
the parliamentary process. This is usually done by issuing circulars showing amendments
by the registrar-general, and circulating these to all local offices to ensure that registration
procedures remain uniform throughout the country.

Use of Information and Communication Technologies and the Legal Framework

The use of computers, scanners and mobile phones has become an integral part of
improving and modernizing CRVS systems. All of these technologies facilitate and help to
speed up data management and the transferring and archiving of records.

Computerization is normally introduced progressively from the central office to the
regional and local offices. Because of technological advances, some developing countries
have made very rapid progress in moving from a manual paper-based system to an e-
system. For example, in Albania, the computerization of the paper-based system started in
2003 and by 2008 the new e-system was able to issue registration certificates directly from
a central database. Mobile phones are also being used in a number of countries to report
births and deaths occurring in outlying regions.

As the capacities and use of computer technologies have increased, countries have
successfully established population registers - i.e. single centralized computer databases in
which all population and civil registration data have been integrated, and from which files
required for various administrative purposes can be extracted. As a unique identifier for
each person is required for this to work, special legislation detailing how the information
can be used, and who can access it, has typically needed to be passed if this is not already
reflected in national statistical laws.
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Computerized systems require stronger legal measures than paper-based systems to
ensure security and confidentiality as data theft and destruction are potentially easier to
carry out and more difficult to detect. In addition to restricting access to passwords to
accredited staff to reduce the risk of misuse, most such systems also incorporate a
comprehensive login programme to allow identification of individual operators during any
necessary investigations. Some basic guidance on the computerization of CRVS systems can
be found in various United Nations handbooks.

Outlining a Model Law of CRVS

A draft “model civil registration law” has been proposed by the United Nations consisting of
178 articles organized into 14 chapters, and based upon United Nations principles and
recommendations. It is assumed that the civil registration system is attached to a ministry
and is managed by a registrar-general or director-general with substantial authority and
sufficiently broad powers. It is further envisaged that the system consists of a directorate of
civil registration, a central archive and local offices covering the entire national territory.
The approach also assumes that within the system four registers are maintained covering
births, deaths, marriages and divorces. Five highly recommended organizational and
operational features are reflected in the draft model law:

e local registrars must have the status of public attestors to give legal value to the
documents they sign;

e the four registers should be kept in duplicate so that one can remain in the local
office and one in the central archive;

e the registration of vital events must be compulsory;

e registration is free but there are charges for the provision of certified copies;

e the information provided is strictly confidential.

The draft model law also advocates the use of two separate forms for each event, rather
than a single form. This is based on the recognition that a registration record has to fulfil a
legal function and must be retained, while a statistical report can be destroyed once
processing is complete. With the advent of modern electronic technologies two separate
forms may no longer be necessary.

The national administrative system assumed in the draft model law consists of two
centralized agencies with separate functions. Under this system, a civil registration agency
has responsibility for collecting information at the time of vital event registration, while an
independent statistical agency is tasked with the compiling and disseminating of statistics.
In some countries, the national health system is also involved due to its specific interest
and expertise in this area. The function of the central archive is seen as the storage and
custody of duplicates of all registrations made in the country, as well as activities related to
the registration of nationals who are resident or travelling abroad.

Although the draft model law is specifically designed for a civil registration system with a
centralized administrative structure, the precise structure of a national system is not
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important provided that a civil registration office is responsible for the data-gathering
function. The basic functions and procedures carried out by most CRVS systems do not
differ significantly and are all covered by the draft model law. In addition, the intention is
not for the model to be adopted in its entirety, but for the articles that are most relevant to
be selected and adapted to suit the national legal system and local contexts. The system
described is not dependent upon any specific technology but a basis is provided for the
incorporation of advanced technology when needed.

While the cause of death is irrelevant to the legal functioning of civil registration, it is a vital
element of the statistical report, hence the draft model law contains detailed provisions
regarding the obligation of physicians to certify death and provide a medical certificate.

Finally, it is important to note that combining all registration rules into a single legal act is
in itself an improvement of the registration system, as the process often results in the
replacement of existing disparate and haphazard laws and regulations which often cause
confusion.

V. Examples of Civil Registration in Various Countries
As example, we consider necessary to present the civil registration in different countries.
Australia.

In Australia civil registrations are carried out and maintained by state administrations.
Tasmania began registrations in 1838, South Australia and Western Australia both in 1842,
Victoria in 1854, Queensland and New South Wales in 1856, Northern Territory in 1870
and Australian Capital Territory in 1911. Because early civil registration often involved the
churches, it is sometimes difficult to distinguish whether early records are civil or church
records. From 1856 civil registration was carried out by government employees and was
independent of the church. The information recorded in records varies from state to state.
South Australia call the appropriate central registry Principal Registrar of Births, Deaths
and Marriages and in Victoria it is the Government Statist Registry of Births, Deaths and
Marriages. The other states call the registry the Office of the Registrar General of Births,
Deaths and Marriages.

Mexico

In Mexico, vital records (birth, death and marriage certificates) are registered in “Registro
Civil”, as called in Spanish. Each state has its own registration form. Until the 1960s, birth
certificates were written by hand, in a styled-cursive calligraphy (almost unreadable for the
new generations) and typically issued on security paper. After the 1960s, they were issued
typed by machine.

Currently all copies (from people born before and after the 1960s) are standardized in
brown-security paper and are typed automatically by a computer and the CURP, (control
identification number in Mexico) and the specific dates of issuing are already issued.
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Netherlands

In the Netherlands, maintaining the civil registry (Gemeentelijke basisadministratie) is the
duty of the municipalities (since 15-05-2015 obsolete; the new "Basisregistratie personen”
(cf. Staatcourant 35954) takes its place).

Before the French Rule, the Netherlands did not have a central registration of its
population, which was introduced in some parts of the country in 1796 by the French. In
1811, this registration was introduced throughout the country. The Dutch differentiate
between the Gemeentelijke basisadministratie, an ongoing database of citizens' information,
and the Burgerlijke Stand, which is a collection (at the municipal level) of documents
evidencing certain events taking place in a given municipality, such as birth, marriage, civil
union, and death.

Beginning on 1 January 1850, municipalities were obliged to keep citizen's records in book
form. Early in the twentieth century this system was replaced by a card system that
registered families. The move toward individual registration took place in 1939 with the
introduction of the persoonskaart, a single card registering a single individual, kept in the
municipality. Information gathered on this card included family name, first names, gender,
position within the family, date and place of birth, marital status, address, and church
affiliation, besides information on when a person entered and left a municipality.

In 1940, the Dutch government did not want to mandate citizen's identification, but during
World War II the German occupying government mandated it so they could assess who was
to be sent to Germany as forced labor and to select Jewish citizens from the general
population. When the war was over, mandatory identification was done away with.

In the 1990s all local registries were automated, and starting on 1 October 1994 the
individual registration card was replaced with a digital list containing a person's
information as collected by the Gemeentelijke basisadministratie van persoonsgegevens, kept
and maintained at the municipal level. Municipalities exchange information through a
closed network at the end of each day to a nationwide database, which can be consulted by
officials online. Though it was generally considered "un-Dutch,” on 1 January 2005
mandatory identification was reintroduced for everyone over 14; official identification is to
be presented for all important transactions between citizens and government.

South Africa

In South Africa, vital records are contained in the National Population Register, which is
maintained by the national Department of Home Affairs. Any Home Affairs office can record
a vital event or issue a certified copy of a vital record.

Sweden

In Sweden, the civil registry is maintained by the Swedish Tax Agency (Skatteverket); up
into the 1990s the Church of Sweden was responsible. Recording of births and deaths was
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stipulated in the early 17th century, formal national censuses have been made since the
mid-18th century, and Sweden has one of the longest and most comprehensive suites of
civil records of any country.

United Kingdom

In the United Kingdom, maintaining the civil registry is the duty of the General Register
Office.

The mandatory civil registration of births, marriages, and deaths in England and Wales was
introduced on 1 July 1837. Initially the onus lay on registrars to discover and record events,
so parents only had to supply information if and when asked. In 1875 the Births & Deaths
Act 1874 came into force, whereby those present at a birth or death were required to
report the event. Subsequent legislation introduced similar systems in Ireland (all of which
was then part of the United Kingdom) on 1 April 1845 for Protestant marriages and on 1
January 1864 for all birth, marriage and death events. Civil registration was introduced in
Scotland on 1 January 1855.

The administration of individual registration districts is the responsibility of registrars in
the relevant local authority. There is also a national body for each jurisdiction. The local
offices are generally responsible both for maintaining the original registers and for
providing copies to the national body for central retention. A superintendent registrar
facilitates the legal preliminaries to marriage, conducts civil marriage ceremonies and
retains in his/her custody all completed birth, death and marriage registers for the district.
The office of the superintendent registrar is the district Register office, often referred to
(informally) in the media as the "Registry office".

Today, both officers may also conduct statutory civil partnership preliminaries and
ceremonies, citizenship ceremonies and other non-statutory ceremonies such as naming or
renewal of vows. Certified copies of the entries made by the registrars over the years are
issued on a daily basis either for genealogical research or for modern legal purposes such
as supporting passport applications or ensuring eligibility for the appropriate junior sports
leagues.

On 1 December 2007 Registrars and Superintendent Registrars became employees of their
local authority for the first time following the enactment of the Statistics and Registration
Service Act 2007.

Civil partnerships in the United Kingdom, granted under the Civil Partnership Act 2004,
allow same-sex couples to obtain essentially the same rights and responsibilities as civil
marriage. Civil partners are entitled to the same property rights as married opposite-sex
couples, the same exemption as married couples on inheritance tax, social security and
pension benefits, and also the ability to get parental responsibility for a partner's children,
as well as responsibility for reasonable maintenance of one's partner and their children,
tenancy rights, full life insurance recognition, next of kin rights in hospitals, and others.
There is a formal process for dissolving partnerships akin to divorce.
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The Marriage (Same Sex Couples) Act 2013 legalized full same-sex marriage in England and
Wales starting from March 2014, although civil partnership also remains available. The
equivalent Marriage and Civil Partnership (Scotland) Act 2014 does not grant that ability,
but includes provision for its later introduction, and does permit those already in civil
partnership with one another to marry without first dissolving the mutual civil
partnership.

Civil partnerships, as of December 2014, are not available to opposite-sex couples in the
United Kingdom amid some controversy.

Law and Procedure

A civil partnership is a relationship between two people of the same sex, formed when they
register as civil partners of each other, which ends only on death, dissolution or annulment.
Part 2 of the Act relates to England and Wales, Part 3 to Scotland and Part 4 to Northern
Ireland.

Formation and Registration.

A civil partnership is formed once both individuals have signed the civil partnership
document in the presence of a registrar and two witnesses.

Under the standard procedure, before registration, each party will usually have to give
notice to the appropriate authority. Each party must have resided in the British jurisdiction
in which they intend to register, (England and Wales or Northern Ireland) for at least seven
days immediately preceding the giving of notice and there will, in most cases, be a fifteen-
day waiting period after notice is given. A civil partnership in Wales (Welsh: Partneriaeth
Sifil) may be conducted either in English or, provided that both registering parties, the
registrar and witnesses are able to understand and write in the Welsh language, in Welsh.
Civil Partnership documents issued in Wales (regardless of the registering language) follow
a standardized bilingual English and Welsh format.

In Scotland there is no minimum residence requirement to contract a valid partnership.
During the waiting period, the proposed partnership is publicized and anyone may make a
formal objection. If there is such an objection, the proposed civil partnership cannot be
formed unless the objection is withdrawn or if the registration authority is satisfied that
the objection ought not to prevent the formation of the civil partnership. Provided no
objection has been recorded, or any recorded objections have been cleared, the registration
authority must issue a civil partnership schedule at the request of either party upon the
expiration of the waiting period. The civil partnership must then be registered within
twelve months of the notice first being given.

Specific registration procedures apply to certain special circumstances, e.g. concerning the
housebound, detained persons and those seriously ill and in danger of death.
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Eligibility

Each party to the civil partnership must be of the same sex and be at least 16 years of age.
Anyone below 18 years of age will usually need parental consent, except in Scotland where
such consent is not required. Any party who is already in a marriage or a civil partnership
is ineligible to register.

Where permitted, civil partnerships may be registered at British embassies or consulates-
general. As of October 2009, the British Embassy in France listed twenty eight as being
authorized to hold civil partnerships. For such registrations, at least one partner must be a
British citizen. Overseas couples wishing to register their partnership in the UK, must
reside in the country for seven days prior to application for the partnership, and wait a
further fifteen days before the civil partnership may be formed.

Recent Developments

It is prohibited for civil partnerships to include religious readings, music or symbols. It was
originally prohibited for the ceremonies to take place in religious venues. On 17 February
2011, Her Majesty's Government announced that, as the result of the passing of the
Equality Act 2010, it would bring forward the necessary measures to remove the latter
restriction in England and Wales, although religious venues would not be compelled to
offer civil partnerships. This was implemented by The Marriages and Civil Partnerships
(Approved Premises) (Amendment) Regulations 2011. On 26 September 2011, the Home
Office published the following statement on its website:

A public consultation to consider how to make civil marriage available to same-sex couples
will begin in March 2012, the government announced today.

As part of its commitment to advancing equality for lesbian, gay, bisexual and transgender
individuals the government announced in February this year its intention to look at how
legislation could develop on equal civil marriage. Minister for Equalities Lynne
Featherstone said:

"l am delighted to confirm that early next year this government will begin a formal
consultation on equal civil marriage for same-sex couples. This would allow us to make any
legislative changes before the end of this Parliament. We will be working closely with all
those who have an interest in the area to understand their views ahead of the formal
consultation.”

The consultation will only cover civil marriage for same sex couples — not religious
marriage.

It falls within the respective jurisdictions of the Scottish Parliament and Northern Ireland
Assembly to decide whether or not to remove the restrictions in the areas of civil
partnerships and marriage. From September-December 2011, the Scottish Government
held a consultation on not only removing religious prohibitions for civil partnerships but
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also legalizing same-sex marriage within that country. In the foreword to the consultation
document, Deputy First Minister, stated.

"The Scottish Government is choosing to make its initial views clear at the outset of this
consultation. We tend towards the view that religious ceremonies for civil partnerships
should no longer be prohibited and that same sex marriage should be introduced so that
same sex couples have the option of getting married if that is how they wish to
demonstrate their commitment to each other. We also believe that no religious body or its
celebrants should be required to carry out same sex marriages or civil partnership
ceremonies.”

Unlike the English and Welsh Consultation due to begin in March 2012, the Consultation for
Scotland dealt with the issue of same sex marriage in a religious context. On 10 December
2011, The Scotsman newspaper reported that some 50,000 responses had been received
and that a government spokesperson stated that an analysis would be published in the
spring of 2012. Despite the legalization of same-sex marriage by the Scottish Parliament in
February 2014, the Government of Scotland has yet to decide whether or not to open civil
partnerships to opposite sex couples. Other aspects of Scotland's Marriage and Civil
Partnership Act which legalized same-sex marriage in Scotland and relate to civil
partnership include:

e Possible tests for religious and belief bodies to meet when solemnizing marriages or
registering civil partnerships, in light of increasing concerns over sham and forced
marriages

e Introducing religious and belief ceremonies to register civil partnerships

Gender Recognition Act

The Gender Recognition Act 2004 allows transgender people to change their legal gender.
Before doing so, any existing marriage must be dissolved in order to avoid potential
problems for a married couple who wish to stay together after one party has changed
gender. Under special provisions of the Civil Partnership Act, in such situations a couple
may dissolve their marriage and enter into a civil partnership the same day.

Overseas Relationships

Where a same-sex couple has registered an overseas relationship which is specified in
Schedule 20 of the Civil Partnership Act, or meet certain general conditions, they are
treated as having formed a civil partnership. The requirements can be found in section 212
and sections 215 to 218 of the Act.

For an overseas relationship to meet the general conditions it must, under the law of the
country or territory in which it was formed:

e be exclusive in nature (i.e., the law must not permit a person to be in a civil or
marital relationship with more than one person);
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e be indeterminate in duration (this would exclude an arrangement whereby the
parties agreed to live together for a fixed period of time); and

e result in the parties being treated as a couple (thus excluding local registers which
have no legal effects under state/provincial or national law).

Legal effect

Property and financial arrangements

The position of civil partners in relation to financial arrangements mirrors that of spouses.
For instance, Section 11 of the Married Women's Property Act 1882 applies to civil
partnerships; thus, money payable to a surviving partner under a policy of life assurance no
longer forms part of the deceased partner's estate.

The laws governing wills, administration of estates and family provisions also applies to
civil partners as to spouses; thus, provisions governing financial relief under Part 2 of the
Matrimonial Causes Act 1973 (MCA) and the Domestic Proceedings and Magistrates' Court
Act 1978 also apply to civil partnerships. Tax exemptions available to spouses under s.18 of
the Inheritance Tax Act 1984 are available to civil partners under the Civil Partnership Act
2004. In Scotland the centuries-old system of minimum legal rights to a deceased estate for
a widowed spouse were expressly extended to civil partners by section 131 of Act.

In any dispute between civil partners as to title or possession of property, either partner
may apply to the Court, which can then make any order in relation to the property,
including an order to sell such property. Contributions by either partner to property
improvement are recognized if the contributions are substantial and in actual money or
money's worth.

Children

When dealing with an application for dissolution, nullity or separation where there is a
child in the family, the Court must consider if it should exercise its powers under the
Children Act 1989. Section 75 amends the definition of 'a child of the family' accordingly.

Other amendments were also made to equalize the position of civil partners with that of
spouses. Civil partners are able to acquire parental responsibilities as a stepparent under
Section 75 of the Act. They may also apply for residence or contact orders. Further, the
right to apply for financial provision for children under schedule 1 of the 1989 act was
extended to civil partners. Adoption provisions were amended to treat civil partners the
same as married couples in Britain, although this does not apply to Northern Ireland at 18
November 2011.
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Other provisions.

The Act also amended other areas to equalize the position of civil partners. Such areas
included matters relating to housing, tenancies and the Fatal Accidents Act 1976.
Applicable parts of the Family Law Act 1996 were also amended.

Name changing.

There is no requirement that either party must change their surname upon entering a civil
partnership. However, many couples wish to follow marital traditions and seek to change
their surname to that of either partner, or combine their names to make a double-barreled
surname. This change can be made after the civil partnership is registered, and authorities
will accept a certificate of civil partnership as evidence of name change, e.g. when applying
for a passport or a driving license. In Scotland, names need not be changed to be
considered valid (deeds poll do not exist under Scots law), though some English-based
companies may still ask for proof from an official such as a Justice of the Peace. Civil
partners of male peers or knights do not receive a courtesy title to which the spouse of a
peer or knight would be entitled.

Ending the partnership.

Section 37(1) of the Act provides for the making of dissolution, nullity, separation and
presumption of death orders. These provisions broadly mirror those governing marriage.

Dissolution.

No applications for dissolution may be made within one year of the formation of the civil
partnership, except in Scotland. Like marriage, irretrievable breakdown is the only ground
on which the court may make a dissolution order. Also, Section 44 provides that the Court
may not make such an order unless the applicant satisfies as to certain facts which are the
same as those for divorce under the Matrimonial Causes Act 1973 (MCA), except that
adultery cannot be relied on for a civil partnership dissolution: the respondent's behavior,
2 years' separation and consent, 2 years' desertion or 5 years' separation. If the applicant
satisfies the court in this respect, the court must make a dissolution order unless it is not
convinced by the evidence that the partnership has indeed broken down irretrievably. The
MCA section 5 defense is also available. While adultery cannot be cited as a reason in itself
for dissolving a civil partnership, it could be cited as an example of unreasonable behavior.

As with the breakdown of a marriage, the court will have powers to provide financial relief
upon dissolution of a Civil Partnership. The court may make Maintenance and lump sum

orders, Orders for Sale, Pension Sharing Orders or Property Adjustment Orders.

Nullity, separation and presumption of death orders.

A nullity order is one which annuls a void or voidable civil partnership. Section 49 of the
Act provides that a civil partnership is void on grounds of ineligibility to register, if the
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parties: disregarded certain requirements as to the formation of the partnership, where
any party is a minor, where any person whose consent is required (e.g. a parent) has
forbidden the formation of the partnership and the court has not given its consent. Where a
civil partnership is voidable, applications for nullity orders are subject to the bars of time,
knowledge of defect and approbation.

A presumption of death order dissolves the partnership on the grounds that one of the
partners is presumed to be dead, while a separation order provides for the separation of
the parties. These orders are governed by Sections 55 and 56 of the Act and they largely
mirror the position for married couples.

The first civil partnerships.

The first civil partnership formed under the Civil Partnership Act 2004 took place at 11:00
GMT 5 December 2005 between Matthew Roche and Christopher Cramp at St Barnabas
Hospice, Worthing, West Sussex. The statutory 15-day waiting period was waived as Roche
was suffering from a terminal illness: he died the following day. The first partnership
registered after the normal waiting period was held in Belfast on 19 December 2005.

The first partnerships formed in Great Britain, after the waiting period, should have
occurred on 21 December, but due to a misinterpretation of the rules, the first in Scotland
were held on 20 December. The first civil partnerships in England and Wales were formed
on 21 December 2005, with Westminster, Hampshire, The Royal Borough of Kensington
and Chelsea, Hammersmith and Fulham and Brighton & Hove conducting the largest
numbers.

Statistics.

18,059 couples entered into a civil partnership between December 2005 and the end of
December 2006, with a further 8,728 taking place in 2007, 7,169 in 2008, 6,281 in 2009,
6,3851in 2010, and 6,795 in 2011 (up 6.4%).

Divorces/dissolutions for partnerships were between women 64.6% of the time in 2011,
which, when compared to the 50.7% take up of civil partnerships for men over the same
year and a 51.2% rate for women in 2010, suggests the partnerships of women were failing
significantly more overall than between men considering the ONS claim that more men
were entering partnerships before 2007 and the numbers had evened out since. The end of
2011 also saw a total of 53,417 civil partnerships between 106,834 people, meaning
estimates by the 2004 Labour government of between 11,000 and 22,000 people entering
partnerships by 2010 were less than a fifth of the actual amount. 25.5% of civil
partnerships for the UK were granted just in London, followed by Brighton and Hove and
statistically the average age for a civil partnership was 40 for men and 38 for women in
2011.
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England and Wales

Births in England and Wales must be registered within 42 days, whilst deaths must be
registered within 5 days unless an inquest is called or a post mortem is held.

Marriages are registered at the time of the ceremony by either (1) the officiating minister
of the Church of England or the Church in Wales, (2) an Authorized Person at a Registered
Building, religious, or (3) a registrar at a Register Office, Registered Building or Approved
Premise.

The official registers are not directly accessible by the general public. Instead, indexes are
made available which can be used to find the relevant register entry and then request a
certified copy of the details.

The General Register Office—now merged into the Office for National Statistics—has
overall responsibility for registration administration.

Scotland

Civil registration came into force in Scotland on 1 January 1855. A significant difference
from the English system is the greater detail required for a registration. This means that if a
certified copy of an entry is requested, it will contain much more information.

The General Register Office for Scotland has overall responsibility for registration
administration and drafting legislative changes in this area (as well as census data). They
are governed by the Registration of Births, Deaths and Marriages (Scotland) Act 1965 and
subsequent legislation (responsibility for which has now been devolved to the Scottish
Parliament).

United States

In the United States, vital records such as birth certificates, death certificates, and
frequently marriage certificates are maintained by the Office of Vital Statistics or Office of
Vital Records in each individual state. Other documents such as deeds, mortgage
documents, name change documents, and divorce records, as well as marriage certificates
for those states not centralizing these records, are maintained by the Clerk of Court of each
individual county. However, the term 'civil registry' is not used.
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VL. Legislation in the Republic of Moldova
Summarized Contents of a Legal Framework for Registration of Births and Deaths
General provisions

e Defines the vital events to be covered - i.e. live births, deaths, stillbirths, and fetal
deaths, and gives clear definitions for each.

o Defines the sphere of action of the law - i.e. all national territory (including consular
services for citizens temporarily abroad).

e States the compulsory nature of registration and penalties for non-compliance, the
timeframe for registration, who must register the event and the documentary
evidence needed for registration.

e Describes statistical obligations and required collaborations with other government
offices.

e Identifies strong measures needed to respect and protect individual privacy and
confidentiality.

System infrastructure

e Outlines the structure and administrative organization of the civil registration
service and its main functions, including the appointment process and authority of
registrars.

Entries in the registers

e Describes how and when to enter events into the registers, on what forms and the
number of copies, and what official certificates signed by the registrar to deliver.

Registration of births

e Details how birth events should be registered and what characteristics to include.

e Provides instructions on what to do with the information - including storage,
transferring of a copy to the central archive, or forwarding for the production of
statistical reports.

e Describes need for verification of all evidence and of the names to be entered for the
child and parents on the birth certificate.

Registration of deaths
e Details how to register deaths, what to include, what information to abstract from
the medical certificate, what to do if no medical certificate is available, and what to

do in the case of coronial cases, stillbirths and fetal deaths. Describes need for
verification of all evidence and of the names to be entered on the death certificate.
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e Provides instructions on what to do with the information - including storage,
transferring of a copy to the central archive, or forwarding for the production of
statistical reports.

e Describes how to issue burial permits.

Amendment of registration records

e Details which type of errors registrars can correct and which can only be amended
following a court ruling.

Proof of registration

e Describes how to prepare certified copies of the registration papers and who can
request these, pursuant to the law, upon payment of the charge set by the registrar-
general.

Statistical reports

e Indicates how statistical reports using individualized data are to be prepared, what
checks to carry out on the data, and when to forward the reports to the central office
and compiling agency.

Funding arrangements

e States that initial registration with first its certified copy, medical certificate of cause
of death and the funeral permit are to be issued free of charge, and that the
provision of subsequent certified copies will be subject to a fee.

Transitory and derogatory provisions

e Specifies the date at which the law will enter into effect and the transitory
arrangements.
e Lists the laws that are repealed by the new act.

Key Actions Taken in the Republic of Moldova for Improving the Legal Framework
for Birth and Death Legislation

e Make it obligatory to register births and deaths within a given time.

¢ Include definitions of all events requiring registration (such as live birth,
death, stillbirth and fetal death) and define the population covered by the
CRVS systems.

e Indicate how death and cause of death should be certified, and make it
obligatory for deaths to be certified by a doctor.
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e Ensure that the law incorporates measures for ensuring the confidentiality of
data and reporting.

e Make burials and cremations dependent on the issuing of a funeral permit.

e Stipulate the important characteristics of vital events that need to be
collected during the registration process for statistical purposes.

e Institute procedures to ensure that all vital events are reported, and that
information is routinely sent to a designated office or department for
statistical compilation and dissemination.

e Make provision for a central registration authority to direct and standardize
vital-event registration throughout the country.

e Establish a coordinating mechanism between relevant agencies - for
example, a committee that meets regularly to discuss issues of concern.

e Use the standard WHO or other United Nations definitions and
recommended procedures for recording and registering births, stillbirths,
deaths, fetal deaths, and causes of death.

¢ Ensure that first registration and the first certified copy of a vital event is free
of charge - fees can be charged for additional certified copies or for late
registrations.

Basic Roadmap for Preparing a Civil Act for CRVS Systems

Step 1

Form an ad hoc committee with high-level representation from all government agencies
directly concerned with CRVS, as well as civil society representatives. The function of the
committee is to:

e Prepare a work plan and time schedule for the preparation of a civil act.

e Decide upon the structure and organization of the CRVS systems.

e Appoint an interdisciplinary drafting team.

e C(Carry out a costing of the new law.

e Keep the ministers of each department in the committee informed and ensure their
support.

Step 2

Have the members of the drafting team gather all laws and regulations currently available
for registering births and deaths, including any that refer to the compilation and
dissemination of vital statistics, disposal of dead bodies, certification of births and deaths,
and reporting of these from health establishments.
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Once this material is gathered:

e Have the material reviewed by technically competent staff. These may come from
the statistics office; justice department (individual and family law, identification
services); ministry of health (public health); and ministry of the interior (voter
registration, military recruitment, planning department and tax authorities).

As part of review, the existing laws should be checked against the UNSD model,
revisions suggested and missing items marked for inclusion.

e Prepare a first draft of all of the contents of the civil act.

e Undertake a survey among the main users of vital statistics to determine which
additional characteristics would be most useful and viable to collect.

Step 3

Present the first draft to a broader group of stakeholders, including civil society and NGO
representatives. Obtain their views and support. Discuss the need for advocacy and
information campaigns, and recruit civil society groups and NGOs for the advocacy
campaigns.

Step 4

Assemble a legal team to prepare the articles and regulations based upon the agreed
contents.

Step 5

Conduct an advocacy campaign directed towards parliament or congress to gain their
support, and implement an information campaign directed towards the general public.

Step 6

Present the preliminary bill and associated costs to the relevant ministers for discussion.
Step 7
Review the bill and submit it to parliament for adoption and enactment.

Civil Code Structure in the Republic of Moldova

In order to define the specificity of the civil registration in Republic of Moldova, we
underline that these aspects are defined by the Civil Code, adopted in 2002 and amended in
2003 and 2005.
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The Civil Code structure is as follows:

Book One: General Provisions

Title I: Civil legislation and its basic principles. Rise of Civil Rights and Duties, Exercise and
Protection of Civil Rights

Title II: Persons. Natural Persons and Legal Persons

Title III: Juridical Act and Representation

Title IV: Terms

Book Two: Real Rights
Title I: Of Patrimony

Title 1I: Possession

Title III: Ownership

Title IV: Other Real Rights
Title V: Real Estate Register

Book Three: Obligations

Title I: Of Obligations in general

Title II: Of Contracts in general

Title III: Particular Kinds of Obligations

Book Four: Inheritance Law

Title I: General Provisions on Inheritance
Title II: Testamentary Succession

Title III: Statutory Succession

Title IV: Escheat

Title V: Legal Regime of Heir

Title VI: Confirmation of Right of Inheritance
Title VII: Partition of Right of Inheritance

Book Five: International Private Law
Title I: General Provisions of International Private Law
Title II: Conflict Normes

Best Practices for Capturing Legacy Systems

e Standardization for improve data quality and search options.
e Creation of a framework for pre-processing data entry
and verification.
¢ Random sampling of output and assessment of
quality of final output.
e Archiving of past data and indexing of scanned manuscripts.
e Quality control for day to day counter operations.
e Data audit process for detecting fraudulent practices.
e Capturing data at source for control over input data quality.
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Wiping out backlog in issue of certificates of the registration
of births and deaths act.
Linking up the civil registration process with citizenship registration.
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Russia

L. Outline of Primary Legislation on Civil Registration in Russia

The Russian Federation operates a long-standing system of civil registration that has been
in operation since the Revolution of 1917. Vital events recorded under this system are birth,
adoption, establishment of paternity, conclusion or dissolution of marriage, change of name,
and death.

The federal law governing civil registration is Federal Law No. 15.11.1997, also known as
the law “On Civil Status Acts.” The law was introduced in 1997 and has been amended
numerous times, most recently on April 2, 2014.2 The law defines “civil acts” broadly, as
“the actions of citizens or events leading to the creation, change in, or cessation of [those
citizens’] rights and obligations, or events that characterize the condition of those citizens’
rights.”

Civil registrations in Russia are collected by local offices, which, under federal law, must be
created and operated by regional/local administrations in Russia. Civil registrations with
respect to actions or events affecting Russian citizens living abroad are processed by
consular offices. Federal officials monitor compliance of local/consular offices with legal
provisions describing the processes of civil registration. For instance, the federal
government provides specific template registration forms, lists of verifying documents, and
the like.

Funding for these processes at the local level is provided from the federal budget and
recipients are legally obligated to furnish quarterly expenditure reports. Funding may be
supplemented by local resources, particularly where it is needed to cover expenses
resulting from regional laws/policies that expand federal civil registration requirements.
Noncompliance with federal provisions may result in local offices losing their delegated
civil registration authority and any associated funding.

For brevity, this report focuses only on general provisions, best practices, and practices to
be avoided. For future reference, and specifically in case Tajikistan wishes to consider the
structure and scope of Russia’s federal law as a model, the law is structured as follows:

I. General Provisions

1. Scope of law

2. Legislative framework governing civil acts (to include Civil Codex and Family
Codex)

3. Types of civil acts

4. Authorities engaged in civil registration

5. Consulate authority to engage in civil registration

6. Civil registration process, generally

7. Recording acts of civil registration
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8. Certificates of civil registration

9. Duplicate certificates of civil registration

10. Federal fees for civil registration

11. Refusal to grant civil registration

12. Confidentiality and provisions for circulation of civil registration information
13. Recognizing validity of civil registration documents

IL. Civil Registration of Birth

14. Basis of civil registration of birth

15. Place of civil registration of birth

16. Application/Report of the birth of a child

17. Entering parent information into civil registration of birth

18. Entering the child’s surname, name, and patronymic during civil registration

of birth
19. Civil registration of birth of a found child
i Civil registration of birth of a child abandoned by mother who did not

present identification information
20. Civil registration of birth of a stillborn child or child who died in first week of
life
21. Civil registration of birth of a child one year old or older
22. Contents of the birth record
23. Contents of the birth certificate

I11. Civil Registration of Marriage

24. Basis for civil registration of marriage

25. Place of civil registration of marriage

26. Application for civil registration of marriage

27. Process of civil registration of marriage

28. Recording spouse surnames during civil registration of marriage
29. Contents of a marriage record

30. Contents of a marriage certificate

IV. Civil Registration of Divorce

31. Basis for civil registration of divorce

32. Place of civil registration of divorce

33. Process of civil registration of divorce based on mutual agreement of spouses
without non-adult children

34. Process of civil registration of divorce based on one spouse’s request

35. Process of civil registration of divorce based on court order

36. Surnames of divorcing spouses

37. Contents of the divorce record

38. Contents of the divorce certificate





V. Civil Registration of Adoption

39. Basis for civil registration of adoption

40. Place of civil registration of adoption

41. Application for civil registration of adoption of a child

42. Contents of the adoption record

43. Contents of the adoption certificate

44. Changes to the birth record relating to adoption of a child

45. Retaining parents’ information in the adoption record

46. Changes to the birth record relating to cancellation of adoption

47. Protection of confidentiality of adoption by authorities of civil registration

VL. Civil Registration of Establishment of Paternity

48. Basis for civil registration of establishment of paternity

49. Place of civil registration of establishment of paternity

50. Civil registration of establishment of paternity based on joint application by
unmarried parents

51. Civil registration of establishment of paternity based on a father’s application,
not married to the mother

52. Civil registration of establishment of paternity where the possible father is
underage

53. Denial of civil registration of establishment of paternity

54. Civil registration of establishment of paternity based on a court order

55. Contents of a record of establishment of paternity

56. Contents of a certificate after establishment of paternity

57. Changes to the birth record after establishment of paternity

VIL. Civil Registration of Name Changes

58. Name changes (minimum qualifications to apply)

59. Application for name change

60. Process of civil registration of a name change

61. Contents of a record of a name change

62. Contents of a certificate of a name change

63. Changes to civil registration records resulting from a name change

VIII. Civil Registration of Death

64. Basis for civil registration of death (documentary requirements)
65. Place of civil registration of death

66. Application for civil registration of death

67. Contents of a death record

68. Contents of a death certificate





IX. Amendments to Civil Registration Records

69. Bases for amendments to civil registration records

70. Decisions on amendments to civil registration records

71. Application to make an amendment to a civil registration record
72. Process of considering applications for amendment

73. Process for entering an amendment into a civil registration record

X. Renewal and Annulment of Civil Registration Records

74. Renewal of civil registration records
75. Annulment of civil registration records

XI. Process and Duration of Storing Civil Registration Books

76. Place of storage
77. Duration of storage

XII. Concluding Provisions

78. Responsibilities of staff of civil registration offices, Russian citizens, foreign
citizens, and stateless citizens

79. Enactment of this law into power

80. Introduction of normative laws in consistence with this law

The following are points of information federally required in registration certificates:

Birth Surname, name, and patronymic of child

Date and place of birth

Surname, name, and patronymic of parent(s)

Citizenship of parent(s)

Date and serial number of registration

Location of civil registration of birth (office name and location)

Date of issuance of birth certificate

Optional (if parent/s request): Parent/s nationality

Marriage Surname (both pre and after marriage), name, and patronymic of each spouse
Date and place of birth of each spouse

Citizenship and nationality of each spouse

Date of marriage

Date and serial number of registration

Location of civil registration of marriage (office name and location)

Date of issuance of marriage certificate

Divorce Surname (both pre and after divorce), name, and patronymic of each spouse
Date and place of birth of each spouse

Citizenship and nationality of each spouse (if included in application)

Information about the document serving as the basis for divorce
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Date of marriage

Date and serial number of registration

Location of civil registration of marriage (office name and location)

Date of issuance of divorce certificate

Name of recipient of divorce certificate

Adoption Surname, name, patronymic of adoptee (before and after adoption)
Date and place of birth of adoptee

Surname(s), name(s), and patronymic(s) of adoptive parent(s)

Citizenship and nationality of adoptive parent(s)

Date and serial number of registration

Location of civil registration of adoption (office name and location)

Date of issuance of adoption certificate

Paternity Surname, name, patronymic, citizenship, and nationality (if provided), of
father

Surname, name, patronymic (before and after establishment of paternity),
date of birth, and place of birth of the child

Surname, name, patronymic, citizenship, and nationality (if provided), of
mother

Date and serial number of registration

Location of civil registration of establishment of paternity (office name and
location)

Date of issuance of certificate of establishment of paternity

Name Change

Surname, name, patronymic (before and after name change)

Name and place of birth

Citizenship and nationality (if provided in application)

Date and serial number of registration

Location of civil registration of name change (office name and location)
Date of issuance of certificate of name change

Death Surname, name, patronymic, date of birth, place of birth, citizenship, date of
death, and place of death of deceased

Date and serial number of registration

Location of civil registration of death (office name and location)

Date of issuance of certificate of death
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IL.

Examples of Best Practices

In identifying best practices, it is helpful to be guided by certain overarching goals:
improving efficiency, protecting integrity of information and avoiding error or fraud, and
working toward registration that is as comprehensive as reasonably possible.

General:

Federal law requires each registration template/form to have an associated series
and number. (Caveat: the law does not explicitly provide that the identifier be
unique, although this is presumed.)

Processing of registrations is done in Russian as the official national language.
However, if the region selects a different official language, it may also be used in
processing.

Registration officers are prohibited from processing registrations for themselves or
their family members (defined as parents, children, grandparents, grandchildren,
and siblings).

Two types of documentation are needed to support any civil registration:
identification for the applicant and documentation verifying the reported
action/event.

Presumably to ensure document retention and identical nature, registration forms
must be completed in duplicate and all affixed with a specific stamp. Two
chronologically-ordered books of registration forms are prepared and maintained. A
new book is started in every calendar year.

Every act of civil registration generates a certificate document, which the registering
official signs and provides to the applicant.

All templates relating to civil registration are prepared by a single organization, as
assigned by the federal government.

Specific provisions protect citizens’ right to receive duplicate copies of civil
registration documents, with limitations (e.g., for parents without custody rights).
Specific provisions regarding confidentiality of information subject to registration,
and obligations of staff at registering authorities to respect/protect that
confidentiality.

Birth registration:

Flexibility in who can file for birth registration (e.g., parents, those present at the
birth, those responsible for the child) and where it can be filed (at the hospital
where the child was delivered or in any branch of the civil registry office).

Specific provisions mandating circulation of birth registrations to agencies working
in the fields of: social welfare, taxation, migration, pension, social security,
mandatory medical insurance.

Any medical facility may issue documentation of birth, if the birth took place there.
Person present at the birth may report the birth orally or in writing, but must
eventually provide a signature of the report.
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Where birth registration is prevented by documentary insufficiency or other
barriers, it may still take place by a determination of the appropriate court.

Specific provisions on registering births that take place in transit or in inaccessible
locations (e.g., “on an expedition.”), births of “found” children, and births of children
whose mother flees the hospital after delivery.

In naming a child, the patronymic is entered according to the father’s name, with the
explicit exception that a different entry may be made if based on “national custom.”
Specific provisions addressing stillbirths and births of children who die within one
week of delivery, births of multiple children in the same delivery, as well as
registration of children over 1 year of age.

Marriage Registration:

Application for marriage registration must be submitted in writing and may be filed
either in person (jointly) or electronically through a dedicated portal.

Persons previously married must accompany their application with documentation
that the previous marriage was dissolved, unless both events took place through the
same registration office, in which case the office can refer to their own
documentation for verification.

Specific provisions for registration of marriage among persons below legal age,
persons in detention, persons unable to appear in person for any other reason
(illness).

Divorce registration:

Divorce application allows for spouses to select new surnames directly.

Specific provisions to accommodate divorce where one of the spouses is unable to
appear for registration in person or a spouse is under a guardianship.

One month deadline for registration authority to process application.

Death Registration:

Specific provisions mandating circulation of birth registrations to agencies working
in the fields of: social welfare, taxation, migration, legal entity/sole proprietorship
registration, local authorities, military enlistment, pension, social security,
mandatory medical insurance.
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II1. Examples of Problematic Practices (would seek to avoid)

General:

No provision for civil registration of events relating to citizens located (but not
formally residing) abroad. Consular offices should be explicitly charged with this
responsibility also, to avoid a gap.

Civil registration documents must be typed on letterhead-adorned paper. This
prevents valid civil registration by electronic means and increases archiving costs.
Importantly, the law does not clarify if only the recipient must be furnished with the
physical certificate of birth/death/marriage, etc. or whether there must also be a
parallel document by the registering authority.

Supporting documents issued outside of the Russian Federation are only valid if
their legal authority is recognized (e.g., by treaty) and they have been translated into
Russian. This conflicts with an earlier provision allowing for use of another
regionally recognized language. Moreover, translation and arguably vague
“legalization” standard for documents may present a barrier for resource-poor
migrants, refugees and asylum recipients.

Divorce Registration:

Only three bases presented in federal law: joint request for spouses without
children below legal age; one spouse’s request if the other spouse (as found by a
court) cannot be located, is unable to work, or is criminally convicted and
imprisoned for over three years; and a court’s determination to dissolve the
marriage.
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Annex A: Biography of Experts

Alexandre Richelieu

Alexandre Richelieu has more than 30 years of experience with the United Nations
Development Programme (UNDP) as UN Technical Assistance Coordinator, General
Coordinator of Democratic Governance Program, Team-Leader and Project Director in 37
developing, transition and post-conflict countries in Africa, Asia, East Europe, C.IS.
countries and Haiti, in the areas of Democratic Governance (public administration, justice
sector, judicial system and security system reform, administrative decentralization and
local governance), monitoring and evaluation, resources mobilization and aid coordination
and management. He has a PhD in Economics (International Economic Relations and
Projects Management) and in Law (Judicial system organization and International Law). Mr.
Richelieu has been Special Advisor in Democratic Governance for several Chiefs of State
and Heads of Government.

Eugenia A. Pyntikova

Ms. Eugenia A. Pyntikova is associate counsel at the World Bank Group where she
specializes in work combating corruption, fraud, and other misconduct among recipients of
World Bank funds. Ms. Pyntikova specifically facilitates the work of the World Bank Group
Sanctions Board, which constitutes the appellate tier of the Bank's quasi-adjudicative
process with respect to individuals and companies accused of misconduct. Prior to joining
the World Bank, Ms. Pyntikova worked at the intersection of public health, law, and
development, with a variety of organizations and projects, including the O'Neill Institute of
National and Global Health Law, the Johns Hopkins Bloomberg School of Public Health, the
Georgetown University ISIS Center for Integrated Biodefense, and the International
Migrants Bill of Rights Initiative. Ms. Pyntikova holds a JD from Georgetown University, an
MPH from Johns Hopkins University with a specialization in humanitarian emergencies, an
MS in Science Policy and Advocacy from Georgetown University, and a BS from West
Virginia University.
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Introduction

This report, conducted by an expert from the American Bar Association/UNDP
International Legal Resource Center (ILRC) database, analyzes the Family Code of
Tajikistan. The report provides comments, recommendations, and suggested language
regarding various provisions in the Family Code against international best practices. Annex
A contains a chart of the expert’s proposed recommendations and comments divided by
Chapter and Article. The expert’s biography can be found in Annex B.





Section II: Entering Into a Marriage and Termination of a Marriage

Chapter 3 Article 10: Entering Into a Marriage

The expert suggested rewriting the provision to read:
“All marriages, whether civil or religious, shall be registered in the state registry.”

The expert noted that marriages that are not registered with the state leave family
members unprotected - a woman or man can enter into several marriages without the
other partner knowing, such as has occurred in Egypt. For example, claims for maintenance,
divorce, inheritance become more difficult, if not impossible, in religious marriages that are
not registered with the state. The aim of registering religious marriages also can hinder
mothers divorced with a court order from tending to rely on child labour for support.
Registration of religious marriages also offers more protection to either spouse on the issue
of consent, thus discouraging forced marriages.

Chapter 3 Article 11: Procedure for Entering a Marriage

The expert suggested adding the following language:

“The state authority refusing to register the marriage shall issue to the concerned
parties a written justification for the refusal within 24 hours of the request for
registration. In any judicial or administrative proceedings, the burden of proof shall
rest on the state authorities.”

Parties seeking to enter into a marriage and have it registered should not be confronted
with undue costs and discouragement. Otherwise, they will tend to enter into unions that
do not offer protection to either party or any issue of the union.

Chapter 3 Article 12: The Terms of Entering in to a Marriage

The expert stated that tying consent to the gender of either party should be reconsidered
and deleted from the Code. Furthermore, consent provisions should be expanded. The
expert suggested adding the following language:

“Free consent may be absent if, at the time of the marriage, a person is suffering from
intoxication, due to alcohol or drugs, brain damage, mental disability, mental
instability or insanity to the extent that he/she is not able to understand the





implications of marriage. Additionally, if someone agrees to marry because of threats
or intimidation, his/her apparent consent may also be invalid and the marriage void.”

Gender restricted marriage raises issues of discrimination based on sex, which is against
UN treaties prohibiting discrimination on the basis of sex.

The expert also suggested deleting the requirement of residency in Tajikistan in order to
marry a foreigner or stateless person and the requirement of a marriage contract if one
party is a foreigner or stateless person. The expert noted that this provision discriminates
on the basis of nationality, which prevents the exercise of the human right to marry freely
and consensually.

Chapter 3 Article 13.2: The Marriageable Age

The expert suggested rewriting the provision to read:

“In exceptional cases, the court may lower the marriageable age at the request of both
parties to the marriage to the age of 17.”

Requiring the request by both parties would reduce issues relating to consent from the
under-aged party when it is clear that both parties must make the request.

The expert suggested adding the following language:

“Engagement to marry shall be illegal and subject to penalty if the engaged child is
under the age of 18, unless a court order is made to permit such engagement at the
age of 17 but not below 17.”

The object of specifying the age for being engaged to marry relieves the children of
pressure to get married as soon as they leave school and hinders advanced education.
Penalty is applicable in order to discourage families from pressuring children, especially
females, to get married as soon as possible to reduce the parents’ financial burden to
maintain the adult child while in higher education.

A paragraph should be added to protect under-aged children from being married off to
older men:

“If the age difference between the parties intending to marry is more than 15 years,
then the court shall have jurisdiction to review the circumstances and make orders in
the interests of the younger party.”





The purpose of this provision is to prevent marriages that hinder the further education of
children, particularly females and to hinder cross-border trafficking in young persons.

Chapter 3 Article 14: Circumstances Preventing Entering Into Marriage

Although the first sub-sentence of Article 14 essentially prohibits polygamy or bigamy, the
implication is that polygamy may be permitted for religious marriages. This issue needs to
be clarified. The expert suggested rewriting the provision as follows:

“persons either of whom is already married in a registered civil or registered religious
marriage.”

If the government’s intention is to recognize religious marriages that are polygamous, then
the Family Code should provide for this explicitly so that the parties to a polygamous
marriage are protected, the number of wives is limited, and the choice to convert a
monogamous marriage into polygamous or vice versa is provided for. Without clarity on
the issue of polygamous or monogamous marriages, issues of discrimination between
parties to different categories of marriage will have to be considered.

Prohibited degrees of marriage need to be specified more clearly and should include
prohibition of marriage between first cousins. The provision should be rewritten as
follows:

By close relatives, namely grandmother or grandfather
e mother or father
e father’s sister (aunt) or brother (uncle)
e mother’s sister (aunt) or brother (uncle)
e sister or brother
e father’s daughter (half-sister) or son (half-brother)
e mother’s daughter (half-sister) or son (half-brother)
e daughter or son
e son’s daughter (granddaughter) or son (grandson)
e daughter’s daughter (granddaughter) or son (grandson)
e brother’s daughter (niece) or son (nephew)
o sister’s daughter (niece) or son (nephew)

The Family Code represents a consolidation of various statutory laws which relate to family.
Hence instead of referring to another marriage law on prohibited degrees, the code can
integrate it for easier reference for the public and experts.
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The provision prohibiting alcohol and drug abusers as determined by a court from entering
into a marriage should be deleted. A general prohibition for alcohol or drug addicts as
determined by a court requires restriction in order to not violate the individual’s human
right to marry consensually. The mere fact that a person may be registered as a drug or
alcohol addict does not mean that he/she has not automatically understood what marriage
entails.

Chapter 3 Article 15: Medical Examinations of Persons Entering Into a Marriage

The expert stated that provisions in Article 15 subsection 1 - 3 confuse the timing of the
medical exam. The title of the Article could read: “Pre-Nuptial Medical Examination.”

Article 15 Section 1 should be rewritten as follows:

“Parties intending to enter into a marriage, whether civil or religious, are required to
take a medical examination, which shall be performed only at a state medical
institution. The medical examination shall consist of blood or DNA tests to determine
whether the parties are within the prohibited degrees of relationship. Any other tests
such as for STDs or HIV or genetic disorders shall be performed only at the consensual
request of both parties. All medical results shall be held secret. The medical costs shall
be borne by the state. If the parties do not request any such other medical examination
apart from the blood or DNA tests, the marriage registrar is required before the
marriage to give to and explain to the parties written information about the
consequences of medical issues that could affect the health of the parties or their
future children or the stability of the marriage.”

The article as written does not make it clear that the pre-nuptial medical exam is obligatory
and therefore a prerequisite for entering into a marriage, whether civil or religious. If the
medical exam is only required for civil registered marriages and not for religious marriages,
such provision would be discriminatory and would defeat the social purpose of prohibiting
marriages within prohibited degrees.

Chapter 4 Article 16.2: Grounds for Terminating a Marriage

The expert suggested adding the following to Article 16 subsection 2:

“The guardian may not be the spouse.”
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If a spouse becomes incapable during the course of the marriage and the other spouse has
been named guardian, there would be a conflict of interest if the spouse-guardian applies
for dissolution of the marriage.

Chapter 4 Article 17: Restriction of the Husband’s Right to File a Claim for
Dissolution of the Marriage

The expert suggested rewriting the provision as follows:

“Restriction of Either Spouse’s the Right to File a Claim for Dissolution of the Marriage
Neither the husband nor the wife shall have the right to institute court proceedings on
dissolution of the marriage during the wife's pregnancy and in the course of 18 months
after the birth of the child. The spouses may, however, apply for separation during the
pregnancy or during the 18 months after the birth of the child.”

Allowing one spouse to be treated differently than the other violates the rule of gender
equality. If the government insists on this kind of restriction on divorce, then it ought to
apply equally to both spouses. Even a pregnant wife for whatever reason may wish to
terminate the marriage despite the pregnancy or the young age of the born child. The
restriction does not take into account the wishes of a wife who may have become pregnant
unwillingly because of marital rape. Break-down of the marriage in modern legal systems is
the sole ground for divorce. Hence, the government ought to consider deleting the
restriction on the right to divorce.

Chapter 4 Article 24.2 and 24.4: The Issues Resolved by the Court

Subsection 2 of Article 24 should replace the word “alimony” with “maintenance.” The term
“maintenance” has been used previously and should be consistently used throughout the
law for the sake of consistent terminology (as long as it is intended that alimony and
maintenance mean the same thing).

The expert suggested in Article 24 subsection 4, deleting the reference to marriage contract

to be fulfilled if a spouse is a foreigner or stateless, if recommendation not to impose
conditions on marriages with foreigners is accepted.

Chapter 5 Article 28: Recognizing the Marriage as Annulled

The expert suggested adding a provision that sets the marriage age at eighteen and
marrying at age seventeen without court consent to the list of Articles that if violated can
be grounds for annulment:
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“The marriage shall be deemed null if the terms established by Articles 12, 13, 14 and
by Item 3 of Article 15 of the present Code are violated.”

The purpose of adding an Article prohibiting marriages under the age of eighteen is to
combat underage marriages which affect the educational opportunities for both genders,
particularly girls. It is also an instrument for combatting trafficking in young females and
males.

The expert suggested rewriting the provision regarding fictitious marriage with the
following language:

“in the case of entering into a fictitious marriage, ie., if the spouses, or one of the
spouses registered the marriage only for practical, financial or political reasons and
has no intention to live as husband and wife or spouses.”

Some couples who marry may have a legitimate reason not to have the intention to found a
family. A fictitious marriage is a marriage of convenience. Even a marriage for the intention
of having a child for reasons of securing a visa, for example, could qualify as a marriage of
convenience. Using the criterion of no intention to start a family can be self-defeating.

Chapter 5 Article 29: The Persons Having the Right to Demand

The expert suggested paying particular attention to ensuring that the language in this
Article is gender neutral and all inclusive. ‘His’ parents should be replaced with his/her
parents or her/his condition.

Chapter 5 Article 30: Disallowing Annulment of a Marriage

The expert suggested removing the power of the court to reject annulment based on
marriage of an under-aged spouse. The current provision allows a loophole that
undermines the minimum age of marriage. Subsection 2 of Article 30 should be rewritten
as follows:

“The court may not reject a claim for annulment of the marriage on grounds of a

spouse being under-aged. Nonetheless, the court shall protect the interests of any
offspring of the annulled marriage.”
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Article 30 subsection 3 should be rewritten as follows:

“In the case of a fictitious marriage where the parties have a child, the court may
reopen an investigation into the intentions of the parties. If the court finds the
intention remains fictitious, then the court may annul the marriage. The rights of the
child vis a vis each parent, e.g. right to maintenance, inheritance, shall be protected.”

The presence of a child may have been one of the practical objectives of a fictitious
marriage in order to obtain, for example, a visa. Hence the presence of a child is not per se
evidence of non-fictitious intention. All that is needed is that the child’s rights be
safeguarded.

The expert suggested deleting subsection 4 of Article 30. The principle expressed in this
Article is that if a marriage has been dissolved no one, not even the Prosecutor or the
parties, may bring a claim for annulling the pre-existing marriage. An exception is made - if
the spouses were within the prohibited degrees of kinship. The second exception is the
bigamous marriage. It cannot be declared null and void. The Article raises some confusion.
Does it prevent a marriage that was bigamous at the registration, but which was dissolved
by divorce, from being declared null and void? Or does the Article prevent any bigamous
marriage whether terminated or not from being declared null and void? These questions
need to be clarified in order to avoid contradicting Art. 20.1 Under Article 30.1, for example,
if a marriage were bigamous at the time of registration, but was dissolved (by divorce or
death), by the time proceedings began to nullify the bigamous marriage; the other marriage
would stand as valid. There would be no need to declare the dissolved bigamous marriage
null and void. Whether the parties would be punished for bigamy or whether bigamy
carries no penalty is unknown to the commentator.

Chapter 5 Article 31.5: Consequences of an Annulled Marriage

The expert suggested deleting this provision or making reference to the law governing the
circumstances under which a person may be permitted to change their name. For example,
if upon dissolution of a marriage a name change is permitted or required, then provisions
permitting a spouse who was deceived into a null and void marriage should be consistent
with other laws.

Regulating name changes is important because names can lead to misunderstanding about
the status of a person. The most practical solution is upon a name change due to marriage
or annulment, to make a public pronouncement in the newspapers or government gazette.
The same public notification would apply as well in the change in marital status of a person
that entails a name change.
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Section III: Spouses’ Rights and Duties

Chapter 6 Article 33.2: Spouses Right to Choose a Surname

The expert suggested that instead of referring to the law governing registration, that the
provisions governing choice of family name should be incorporated into the Family Code.
Modern family codes incorporate rules governing the family name, such as in the German
or Swiss family code. The government may want to consider including the right of couples
to retain their own names as under Islamic law.

Chapter 6 Article 34: The Spouses’ Joint Property

The expert suggested adding the following language:

“Any property, assets, business, belongings or debts of either spouse before the
marriage shall not be part of the joint property acquired during the marriage.”

Explicit exclusion of pre-marital properties/assets adds more clarity. The government may
wish to add an explanatory note as has been done in the Tunisian Family Code; to the effect
that the presumption is that any economic gains during the marriage are held jointly
because of the equal duty of both spouses to maintain the family and children as part of
human rights based gender equality. At the same time the spouses would have the freedom
to choose to enter into a contract for separation of properties as long as the agreement
does not affect the duty of each spouse to maintain the family and children.

Chapter 6 Article 35.2: Possession, Use, and Disposal of the Spouses Joint Property

The expert suggested rewriting the provision as follows:

“The presumption of mutual consent may be overcome by challenging in court the
validity of a transaction effected by one spouse involving disposal of the spouses’ joint
property. The court may invalidate the transaction on the ground of absence of mutual
consent, if it is proven: a) that the transaction (i) is not related to meeting the family
needs and to perform the common obligations of both spouses; or involves the major
source of income generating livelihood for the family; or (ii) specifies only one spouse
as being present at the time of agreement; or b) it is proven that the third party knew
or ought to have known that the other spouse had not consented.”
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The purpose is to protect the principle of equal decision making among the spouses. If one
spouse tends to be dominant in the decision-making, this Article should be more specific
about defending the rights of the less dominant spouse.

Chapter 6 Article 37: Recognizing the Property of Each of the Spouses as their Joint
Property

The expert suggested rewriting the provision as follows:

“Article 36 notwithstanding, a court may deem the separate property of each spouse as
joint property if it is proven that during the marriage the value of a spouse’s own
property of was considerably increased (capital repairs, reconstruction, re-equipment,
etc.) at the expense of the joint property or due to the labour of the other spouse,
unless a contract between the spouses specifies otherwise.”

Chapter 6 Article 38.1: Division of the Spouses’ Common Property

The expert suggested adding the following sentence:

“The division shall be in writing and notarized. If they fail to reach an agreement
either spouse or both may request a court to settle the matter. Each spouse has the
right at any time during the marriage to raise a claim in court for review of the equity
of the agreement.”

The object is to protect the weaker spouse in case decision-making is dominated by one of
the spouses. Such protection is only enforceable if the state is obliged by law to provide
free legal assistance for low-income spouses to aid them in writing such an agreement.

Chapter 6 Article 38.3: Division of the Spouses’ Common Property

The expert suggested deleting this provision, as the issue is covered in Article 38.1

Chapter 6 Article 39.4: Delineation of the Shares in the Division of the Spouses’
Common Property

The expert suggested adding to the last sentence:

“The debt shall be shared equally if determined that it was bona fide for purposes the
maintenance of the family’s common interests.”

If one spouse has debt for purposes of maintaining the family or its source of livelihood

because the other spouse did not fulfill her/his duty, then this provision protects the
spouse who was forced to enter into a debt for the sake of protecting the family.

16





Chapter 8 Article 41.2: Conclusion of the Marriage Contract

This provision should be deleted if the government accepts the recommendation not to
discriminate between marriages of citizens and marriages with foreigners or stateless
persons, unless the government brings forth strong evidence those marriages with
foreigners or the stateless raise serious social issues that cannot be resolved any other way
except by restricting such marriages.

Chapter 8 Article 42.4: The Content of the Marriage Contract

The expert suggested the elimination of a special provision if a spouse is foreign or
stateless.

Chapter 8 Article 45: Other Contracts on the Property

The expert recommended amending Article 45 to read:

“Spouses and other adult family members have the right to conclude contracts of
donation, sale, and purchase and any other agreements that do not contradict the
principles of family legislation, e.g. equality of spousal rights and duties.”

Section IV: Rights and Duties of Parents and Children

Chapter 10 Article 49.1: Establishment of Children’s Descent

The expert suggested adding the following phrases in italics:

“The descent of the child by her/his mother (the motherhood) shall be established
on the ground of the documents, confirming the mother's giving birth to the child in
a maternity hospital, and in the case of the child's being born not in a medical center
- on the ground of medical documents, or of the witness testimony, or of other
proofs, including DNA.”

The phrase his/her should be added to render the language gender inclusive. The reference
to DNA should be added to overcome any religious objections to of DNA.
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Chapter 10 Article 49.3: Establishment of Children’s Descent

The expert suggested adding the following to this provision (in italics) to promote gender
equality:

“If the mother says that the father of the child is not her husband or ex-husband, the
paternity of the child established by the rules established by Item 4 of the present
Article or Article 50 of the present Code. The mother, whether registered or only
putative has the right to contest in court the presumption in Art. 49.2 that her spouse
or ex-spouse is the father of the child.”

Chapter 10 Article 49.4: Establishment of Children’s Descent

The expert suggested rewriting the provisions to promote gender equality:

If the registered or putative mother asserts that the father is not her spouse or ex-
spouse, then the paternity of the child can be established by acknowledgement, in which case
both the father and mother shall file a joint statement with the registry office after the child’s
birth

4.a If there exist circumstances, which give grounds to suppose that the filing of a joint
application on establishing the fatherhood may prove to be impossible or difficult after the
child's birth, the unmarried parents of the future child shall have the right to file such an
application with the registry office during the mother's pregnancy. The entry about the child's
parents shall be made after the child’s birth.

4.b In case of the mother’s death or of recognizing her as legally incapable or of
impossibility to identify the place of her stay, the application may be made solely by the
putative father who is not married to the mother with the written consent of the guardian of
the mother.

4.c The putative father may also apply for depriving the registered or putative mother of
parenthood with notification to the putative or registered mother. The mother has the right
to contest in judicial proceedings. If she acknowledges to the registrar that she is not the
parent, court proceedings shall be instituted by the prosecutor to determine the veracity of
her statement.’

Chapter 10 Article 49.5: Establishment of Children’s Descent
The expert recommended deleting subsection 5 of Article 49 because it violates the equal

rights and duties of all children born to the same parent(s), whether in terms of inheritance
or the duty to care for parents.
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The expert also noted that this Article contradicts Article 50 which confers on the child
having reached eighteen years of age the right to file a parenthood claim in court.

If this provision is kept, then the motherhood should be added as the law allows the father
to contest the motherhood.

Chapter 10 Article 50.2: Establishment of the Fatherhood in Court

The expert suggested amending the title of the Article to “Establishment of the Fatherhood
and Motherhood in Court” since the motherhood can also be contested.

The expert suggested that the following changes to the Article should be made (in italics):

“While establishing fatherhood/motherhood the court takes into account along with
medical evidence including DNA and if the medical evidence is not conclusive the joint
life and house management by a child's mother or upbringing or financial support of
a child, or other evidence, reliably certifying the origin of the child from a particular
person, evidences confirming of fatherhood/motherhood through evidence that the
parent openly holds the child out to the community as her/his own.”

Chapter 10 Article 51: Establishment in Court of the fact of acknowledging
fatherhood

The expert suggested adding ‘motherhood’ to the title.

Chapter 10 Article 53.3: Disputing the Fatherhood (the Motherhood)

The expert suggested deleting subsection 3 of Article 53 and replacing with the following
language:

“There is not statute of limitations for contesting the paternity or maternity on behalf
a parent or child.”

As the parental and children rights and duties are mutual and have long-term effects,
whether in matters of inheritance or genetic medical conditions, a statute of limitations
would violate the rule of equality of all children of the same parentage and the modern
recognition of the right to know which derives the right to self-determination.
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Chapter 11 Article 57.3: The Child’ Right to Protection

The expert suggesting amending the language (in italics):

“The official persons of organizations and the other citizens who have learned about
the threat to the life or to the health of the child, about the violation of her/his rights
and legal interests, shall be obliged to report this to the guardianship and
trusteeship body per the place of the child's actual stay, as well as to court
authorities.”

Cases before the European Court of Human Rights have shown that some government
authorities for protecting children have insufficient supervision; hence the requirement to
notify the courts.

Ensure that that the numbering of the paragraphs is accurate.

Chapter 11 Article 58.1 and 58.2: Child’s Right to a First Name, Patronymic, and
Surname

The expert suggested adding the phrase ‘patronymic and/or matronymic’ name. The
traditional practice may be limited to only patronymic names, however the law can allow
for new practices to take hold for the sake of gender equality.

Chapter 11 Article 60.3 and 60.4: The Property Rights of the Child

The expert suggested checking the language to ensure that it is gender inclusive. The last
sentence of Article 60.3 should be deleted (“The children and the parents living together
may possess and use each other’s property by mutual consent. The child’s property ought
to be held in trust by the parents or a designated institution.”) The expert noted that
obtaining the free consent of a child under the age of ten is difficult and impractical.

Chapter 12 Article 62.2 and 62.3: The Rights of Underage Parents
The age limit for under-aged parents having the right to raise their own children is set at

sixteen. The expert suggested raising this age to seventeen to be consistent with the age
limit set on a marriage before reaching the age of eighteen.

The age limit for disputing parenthood should be raised from fourteen to seventeen in
order to promote consistency with Article 13 on the marriageable age. The age of fourteen
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is highly susceptible to influence from their guardian and therefore would be deemed to
have made a more self-determined decision at the age of seventeen.

Chapter 12 Article 63.2: The Parents’ Rights and Duties

The expert noted that several issues in this Article need to be clarified. If a child has
completed secondary general education before reaching the age of 18, then does the child
becomes responsible for its further education? If the child is over 18 before it completes
secondary general education, then are the parents no longer responsible that s/he
complete secondary general education?

Chapter 12 Article 64.2: The Parents Rights and Duties in Protecting the Rights and
the Interests of Children

The expert suggested adding the following to the last sentence:
“The court shall be notified and review the decision.”

Cases before the European Court of Human Rights have shown that some government
authorities for protecting children have insufficient supervision. Therefore, the
requirement to notify the courts is needed.

Chapter 12 Article 69: Deprivation of Parenthood

The expert suggested reconsidering or rewriting the provisions permitting deprivation of
parenthood. The law foresees that only one parent could be deprived while the other
parent is not deprived. That means in principle that the parent who is not deprived retains
all rights over the child alone and can make decisions without conferring with the other
parent who has been deprived. This fact is not well delineated in any of the provisions
relating to parental deprivation. The provisions are written as though both parents are
affected equally when only one has been deprived of parenthood.

The experts suggested ensuring that the words ‘alimony’ and ‘maintenance’ are used
consistently.

Chapter 12 Article 70.1: Procedure for the Deprivation of the Parenthood

The expert suggested amending the sentence (in italics);

21





“The deprivation of the parenthood and length of deprivation shall be effected in
court.”

The additional language will protect parents’ rights from abuse by the state.

Chapter 12 Article 71.1: Consequence of Parenthood Deprivation

Article 88 relieves the adult child from the obligation to maintain the needy adult parent,
while Article 71 requires the parent deprived of parenthood to continue to maintain the
under-aged child. The government should clarify its intentions and introduce a deterrent
against parental abuse. Otherwise there is an imbalance of rights/duties. The adult child
benefitted from the maintenance as a child. Hence the duty of an adult child to maintain a
needy parent would be a way of sustaining the social contract between generations.
Furthermore, maintenance of an adult needy parent involves adults no longer in a
relationship between a defenseless minor and an abusive adult parent. Even though a
parent of a minor child has been deprived of parenthood over the minor child, once the
child is of age, the situation changes and the parent may even change her/his attitude
towards the child once both are adults, as contacting the adult child or sending gifts.

Chapter 12 Article 71.6: Consequence of Parenthood Deprivation

The expert suggested rewriting the provision as follows:

“Adoption of a child, one of whose parents or both parents have been deprived of
parenthood right is only by consent of the child at least aged 6 and by consent of both
parents if their whereabouts are known and only after the child has been placed with
the adopting person/persons as a foster child for at least one year.”

The adoption provision should be examined more carefully. The child has a human right
with her/his parents. This right may be derogated from only under dire circumstances and
in the interests of the child. The deprivation of parenthood by judicial decision may be only
temporary or can be reversed. Foster care is usually the solution, with continued payment
of maintenance by the parent/s under Article 71.1 to cover the costs of foster care.

Article 72.4 on denying restoration of parenthood upon adoption shall also need revisiting
and rewriting in order not to violate the right of a child to be with her/his parents, siblings
and relatives. Relatives ought to be given priority in matters of adoption.
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Chapter 12 Article 73.2: Taking a Child Away Without Deprivation of Parental Rights

The expert stated that the issue of imprisonment of a parent or both parents should be
handled specifically.

Chapter 12 Article 73.6: Taking a Child Away Without Deprivation of Parental Rights

The expert suggested adding the following last sentence in order to protect the human
rights of the parents and of the child to be with the parents:

“Regular appeals as well as appeals for injunctive stays shall be allowed.”

Chapter 12 Article 74: Consequences of the Restriction of Parental Rights

The expert suggested deleting the provision which denies a parent whose rights have only
been restricted to receive a state child allowance. A child allowance supplements the
parent’s duty to maintain the child. If the law requires a parent under restriction to
maintain the child still, then the parent ought to retain the child allowance as well in order
to meet the maintenance obligation. The maintenance payments and the child allowance
will come to the good of the child in any case. Depriving the restricted parent of the child
allowance can lead to instances of third parties trying to try to bring claims of misbehavior
against a parent (especially a single or divorced parent) in order to obtain the child for the
sake of obtaining the child allowance attached to the child (as has occurred in some cases
in Germany).

Chapter 12 Article 75: The Child’s Contact With Parents Whose Parental Rights Are
Restricted by the Court

The expert stated that the restricted parent should be obliged, not simply allowed to
maintain contact with the child as long as it is determined that the contact is not harmful to
the child and is supervised. The child retains the obligation to stay in contact as well. If
contact between parent and child is not made obligatory, then it can damage the parent-
child relationship to the point of no return. If the restriction is removed, there is a high risk
of alienation between the parent and child for lack of obligatory supervised contact during
the period of restriction.

Chapter 12 Article 76: Canceling the Restriction of Parental Rights

The expert noted that the language in the Article is unclear and needs redrafting in order to
make the intention clear.
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Section V: Alimony Obligations of Family Members

Chapter 13 Article 80: Alimony Obligations of Parents to Maintain their Underage
Children

The terms ‘alimony’ and ‘maintenance’ should be used consistently throughout the law.
Alternatively, the terms alimony should be defined as monetary or contributions of
monetary value as distinguished from maintenance as a general terms that can include not
only monetary support but also support in kind.

Chapter 13 Article 81.1: The Amount of Alimony to be Exacted for Underage Children
Through Court

This provides for a standard formula for what is considered to be adequate
alimony/maintenance for under-aged children. As private agreements are permitted
between the parents regulating amounts and nature of maintenance, the Art 81 ought to be
amended by adding an additional sentence at the end:

“The government is obliged to widely advertise among the public the amount of the
average alimony that is expected to maintain under-aged children in terms of the
proportion of earning/income.”

Private agreements can be to the detriment of a parent with whom the children reside and
to the advantage of the paying parent. Wide publicizing of the general standard based on
proportions of the earnings or income would help to guard against unfair agreements.

Chapter 14 Article 90.2: The Spouses’ Duties as Per Mutual Maintenance

The Article specifies an exception to the rule of the mutual obligation of spouses to
maintain each other materially. Amend to make the terms more equal:

“The wife in the period of official pregnancy leave or during the pregnancy if on order
of a doctor and during one year after the birth of the child; if in the second and third
year after the birth of the child the spouses agree then the father shall be entitled to
maintenance.”

Spouses have equal duties and rights towards their new-born children and should share
equally in the taking care of the child in the first three years. The recommended
amendments provide more flexibility in order not take into account the wish of fathers for
paternity leave in order to be active in the early years of their children.
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Chapter 14 Article 91.2: The Ex-Spouses’s Right to Alimony After the Dissolution of
the Marriage

The expert suggested adding the last sentence in case the bargaining power of the ex-
spouses is uneven:

“The agreement is contestable on grounds of equity in the court, which may assign the
spouses to mediators.”

Chapter 14 Article 92: The Amount of Alimony Exacted for the Maintenance of the
Spouses and Former Spouses through the Court

The expert suggested deleting the first sub-sentence and adding the following language:

“The disability of the spouse or ex-spouse in need of assistance is the result of a drug or
alcohol addition which was known at the time of marriage or started during the
marriage and the spouse/ex-spouse refuses treatment; or is the result of a pre-
meditated crime for which the spouse/ex-spouse was convicted and the spouse/ex-
crime and the spouse/ex-spouse and has completed service sentence.”

The expert stated that it is not clear whether the government seeks to use these family
provisions as one of the deterrents to discourage drug and alcohol abuse or to discourage
premeditated crimes. If the aim is to hold individuals responsible for their own acts and not
spouses or other family members such as adult children who owe maintenance to their
adult parents, the government needs to examine a wide range of inabilities and decide on
the criteria by which it can be judged that a spouse/ex-spouse is not responsible for the
disability. One example is diabetes that can arise from a bad diet, the control of which lies
in the hands of the disabled spouse/ex-spouse.

The expert suggested rewriting the second sub-sentence as follows:
“The spouses were married for less than three years.”

Three years is the usual time that spouses must stay married as a sign of their taking the
marriage seriously and to avoid the suspicion of a fictitious marriage.

Chapter 14 Article 93: Relieving the Spouse of the Duty to Maintain the Other Spouse
or Restricting This Duty by a Team

The expert suggested deleting the sentence holding the spouse responsible for behavior of
his/her family. The spouse/ex-spouse is entitled in her/his own right, not because of
relation to the family. The expert noted that there is no clear explanation of policy grounds
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for this provision as to why there should be group liability. If the spouses belong to
different ethnic or religious families, this provision could open the door to bias and
prejudice.

Chapter 15 Article 99: The Amount of Alimony Exacted Through the Court for other
Family Members

The expert suggested adding an article that grants relief from the duty to maintain siblings
or grandparents similar to Article 93. The expert suggested the following language:

“A court may grant relief from the duty to maintain other relatives as specified in this
Chapter 15 if the disability of the adult relative is due to alcoholism or drug addiction
and the relative refuses treatment.’

The minimal terms of an agreement to pay alimony are not specified. Reference should be
made to Article 104.2 for under-aged relatives entitled to alimony. Further criteria for adult
disabled persons entitled to alimony need to be specified, such as a certain portion of the
minimal state welfare entitlement, depending on the level of wealth relative under the duty
to maintain. The government should clarify its policy objectives of requiring maintenance
of a sibling under the defined circumstances.

Chapter 15 Article 104.2: The Amount of Alimony Paid Under an Agreement on the
Payment of Alimony

The expert noted that while the agreement must meet the minimal requirements for under-
aged children, there is no minimal requirements for an adult entitled to alimony. The
article should be amended to cover such adults in order to assure the agreement is not
exploitative, such a minimal requirement is related to the minimal state social welfare
entitlement.

Chapter 17 Article 112: The Duty to Inform about the Change of the Place of the Job

The expert suggested amending the title of the article (in italics):

“The duty to Inform about the Change of the Place of the Job or Place of Business and
Self-Employment.”
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Chapter 17 Article 117.2: Inadmissibility of the Offsetting and of the Back Exaction of
the Alimony

Add the following language (in italics):

“recognizing the agreement on the payment of the alimony as invalid because of its
being concluded under the impact of deceit, threats or coercion on the part of the
alimony recipient, or its inherent inequity.”

Chapter 17 Article 120.2: Amending the Size of the Alimony Established by a Court
and Relief of the Payment of the Alimony

The expert stated that the use of the term ‘adult able person entitled to alimony’ is
confusing, since alimony is due to adults who are disabled. The article should clarify what is
meant by a capable adult.

Regarding relief from paying alimony to a person said to commit a premeditated crime, the
expert suggested specifying that the person was actually convicted.

The reference to ‘mean behavior’ of the person entitled to alimony towards the person
obliged to pay is too vague. The term “mean” requires a definition.

Chapter 17 Article 121.1: Termination of Alimony Obligations

Rewrite the following provision (in italics):

“...with the expiry of the term of operation of this agreement, or on the grounds
stipulates by this agreement, and as long as the terms do not violate the Family Code.”

Section VI: Upbringing of Children Deprived of Parental Care

Chapter 18 Identification and Accommodation of Children without Parental Care
Articles 122-124

The expert stated that the government needs to specify its policy relating to extended
family structures. The entire chapter confers sole authority to find a place to accommodate
the parentless child on the governmental authorities. Given the presence of extended
families and the obligation on siblings to maintain brothers and sisters (Article 95) and
grandparents (Article 96), the law should provide for cooperation and joint decision-
making between the authorities and members of the extended family.
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Article 123, paragraph 2 refers to establishing the fact of absence of care on the part of the
parents or relatives. Hence clarity is needed in the definition of the term ‘Children without
Parental Care’ that the child without parents means both parents are dead or both are
disabled to the point of not being capable of meeting parental duties, or ascendant,
descendant and collateral family members are equally incapable of substituting for the
parents.

Chapter 19 and Chapter 20

The expert recommended that the issues of guardianship/trusteeship come before issues
of adoption. Guardianship appears to be the equivalent of what is known in other legal
systems as fosterage. It is a step that would precede adoption, an extreme form of severing
the tie between parents and a child. Hence guardianship/trusteeship should be dealt with
before adoption.

Chapter 19 Article 127.2: The Persons who have the Right to be Adopters
The expert suggested adding the following language:
“Preference shall be given to relatives of the parents of the child if known.”

If it is intended to exclude foreigners from adopting children, the government could justify
the policy decision as a way to hinder trafficking in children in a volatile region.

Chapter 19 Article 134: The First Name, Patronymic and Surname of the Adopted
Child

The expert suggested adding “matronymic” to the title. The expert noted that it is possible
that migrants/immigrants to Tajikistan have matronymic names if it is not a local custom.

Chapter 19 Article 142: Persons who have the Right to Claim Cancellation of the
Child’s Adoption

The expert suggested adding “or by relatives of the child” in order to be consistent with the

provision in Article 137.5 that a court may decide that the adopted child shall have
relations with the parents.
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Chapter 19 Article 147.1: The Children under 18 over whom guardianship or
trusteeship is instituted

The expert suggested adding the following language (in italics):

“Guardianship or the trusteeship shall be instituted over children under 18, left
without parental care (Item 1, Article 122 of the present Code and Art. 152.1 on
parents absent longer than 3 months for the purposes of their maintenance,
upbringing and education, and also for protecting their rights and interests.”

Chapter 19 Article 152: Guardianship (trusteeship) of Children Whose Parents are
Absent for a long Time

The expert suggested adding a new provision:

“The guardianship authorities shall formalize the position of the said relatives as
guardians, trustees, and notify the absentee parents thereof after investigating the
capabilities of said relatives.”

The current article speaks of relatives who been left with the children by parents who are

absent for more than 3 months but are without documentation. The authorities should help
them formalize the situation in the best interests of the child.

Chapter 19 Article 158: Appeals Against Decision of the Guardianship and
Trusteeship Bodies

The expert suggested adding the following language:
“The costs of an appeal within the internal administrative structures of the
guardianship/trustee authorities or of an appeal to the courts shall be borne by the

state.”

Internal administrative appeals may not be as objective as judicial review. To equalize the
chances of all appellants, the state should bear the costs of either procedure.
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Annex A: Matrix of Recommendations

Part

Proposed Change to Regulation

Basis for Proposed
Change/Comments

Section Il. Entering into a
Marriage and Termination
of a Marriage

Chap. 3 The Terms and
Procedure for Entering
into a Marriage

Article 10 Entering into a
Marriage

Art. 10.3

Rewrite: “‘All marriages, whether civil
or religious, shall be registered in the
state registry.’

Religious marriages that are not
registered with the state leave
family members unprotected — a
woman or man can enter into
several marriages without the
other partner knowing, such as
has occurred in Egypt. Claims,
for example, for maintenance,
divorce, inheritance become
more difficult, if not impossible,
in religious marriages that are
not registered with the state. The
aim of registering religious
marriages also can hinder
mothers divorced with a court
order from tending to rely on
child labour for support.
Registration of religious
marriages also offers more
protection to either spouse on
the issue of consent, thus
discouraging forced marriages.

Section 1l

Chap. 3

Article 11 Procedure for
Entering a Marriage
Art. 11.2

Add: ‘The state authority refusing to
register the marriage shall issue to the
concerned parties a  written
justification for the refusal within 24
hours of the request for registration. In
any judicial or  administrative
proceedings, the burden of proof shall
rest on the state authorities.’

Parties wishing to enter into
marriage and have it registered
ought not to be confronted with
undue costs and discouragement.
Otherwise they shall tend to
enter into unions that do not
offer protection to either party or
any issue of the union.
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Section |1

Chap. 3

Art. 12 The Terms of
Entering into a Marriage
Art. 12.1

a. Tying consent to the gender of
either party ought to be
reconsidered and deleted.

b. Consent provisions ought to be
expanded. Add following new
paragraph: ‘Free consent may
be absent if, at the time of the
marriage, a person is suffering
from intoxication, due to
alcohol or drugs, Dbrain
damage, mental disability,
mental instability or insanity to
the extent that he/she is not
able to understand the
implications  of  marriage.
Additionally, if someone agrees
to marry because of threats or
intimidation, his/her apparent
consent may also be invalid
and the marriage void.’

a. Gender restricted marriage
raises issues of discrimination
on the basis of sex, which is
against UN treaties prohibiting
discrimination on the basis of
Sex.

Section 11

Chap. 3

Art. 12 The Terms of
Entering into a Marriage
Art. 12.3

Delete the requirement of residency in
Tajikistan in order to marry a foreigner
or stateless person.

Delete requirement of a marriage
contract if one party is a foreigner or
stateless.

The provision discriminates on
the basis of nationality, which
prevents the exercise of the
human right to marry freely and
consensually. Only dire reasons
may be put forth based on
thorough social research to
justify this kind of
discrimination.
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Section Il

Chap. 3

Art. 13 The Marriageable
Age

Art. 13.2

Rewrite: ‘In exceptional cases, the
court may lower the marriageable age
at the request of both parties to the
marriage to the age of 17.”’

Add new Article: ‘Engagement to
marry shall be illegal and subject to
penalty if the engaged child is under
the age of 18, unless a court order is
made to permit such engagement at the
age of 17 but not below 17.”

Add a paragraph to protect under-aged
children from being married off to
older men: ‘If the age difference
between the parties intending to marry
is more than 15 years, then the court
shall have jurisdiction to review the
circumstances and make orders in the
interests of the younger party.’

The clearer the language the less
the confusion. Requiring the
request to be by both parties
would reduce issues relating to
consent from the under-aged
party when it is clear both
parties must make the request..

The object of specifying the age
for being engaged to marry
relieves the children of pressure
to get married as soon as they
leave school and hinders
advanced education. Penalty is
applicable in order to discourage
families from pressuring
children, especially females, to
get married as soon as possible
to reduce the parents’ financial
burden to maintain the adult
child while in higher education.

Object is to prevent marriages
that hinder the further education
of children, especially females.
And to hinder cross-border
trafficking in young persons.
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Section 11

Chap. 3

Article 13 The
Marriageable Age

This may be a problem of translation —
delete the word “in” in the court and
replace with ‘by’ the court.

Rewrite: ‘If the parties have different

It is confusing whether the court
has to be the court having
jurisdiction at the place of
residence of the parties, or the

Art. 13.3 residences, the court responsible for court actually holds its hearings
making the decision shall be the one in | at the physical residence of the
the residence of the under-aged party. | parties wishing to be married. If
If both parties are under-aged with teach party has a separate
different residences then the court residence, this becomes
shall visit both residences.’ problematic. Or the court seized

of the matter at the residence of
one party may request another
court at the residence of the
other party to take evidence. The
intention of the law-giver should
be clarified here.

Section 11 The first sub-sentence of Art. 14, | Religious marriages are added in

Chap. 3 essentially prohibits polygamy or | order to be consistent with the

Art. 14 — Circumstances
preventing entering into
marriage

Art. 14, 1* sub-sentence

bigamy for civil registered marriages.
The implication is that for religious
marriages,  polygamy may  be
permitted. This issue needs to be
clarified to add religious marriages.
Rewrite: ‘persons either of whom is
already married in a registered civil or
registered religious marriage’

recommendation above (Art.
10.3) that both civil and
religious marriages be
registered.

If the government’s intention is
to recognize religious marriages
that are polygamous then the
Family Code ought to provide
for this explicitly so that the
parties to a polygamous
marriage are protected, the
number of wives is limited and
the choice to convert a
monogamous marriage into a
polygamous or vice versa
provided for.

Without clarity on the issue of
polygamous or monogamous
marriages, issues of
discrimination between parties

to different categories of
marriage will have to be
considered.
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Section 11

Chap. 3

Art. 14 — Circumstances

preventing entering into

marriage

Art. 14, 2" and 3rd sub-
sentences

Prohibited degrees of marriage needed
to be specified more clearly and to
include a prohibition of marriage
between first cousins. Rewrite: ‘by
close relatives, namely grandmother
or grandfather
e mother or father
o father’s sister (aunt) or brother
(uncle)
e mother’s sister
brother (uncle)
 sister or brother
o father’s daughter (half sister)
or son (half brother)
e mother’s daughter (half sister)
or son (half brother)
e daughter or son

(aunt) or

e SON’S daughter
(granddaughter) or son
(grandson)

o daughter’s daughter

(granddaughter) or
(grandson)

e brother’s daughter (niece) or
son (nephew)

 sister’s daughter (niece) or son
(nephew)

son

The Family Code represents a
consolidation of various
statutory laws which relate to
family. Hence instead of
referring to another marriage
law on prohibited degrees, the
code can integrate it for easier
reference for the public and
experts.

Section 11

Chap. 3

Art. 14 — Circumstances
preventing entering into
marriage

Art. 14, 6th Sub-sentence

Delete provision prohibiting alcohol
and drug abusers as determined by a
court to enter into marriage. The
suggested amendment of Art. 12.1
above covers the situation whereby it
is the incapacity to consent due to
intoxication by alcohol or drugs which
is stressed.

A general prohibition for alcohol
or drug addicts as determined by
a court needs strict restriction in
order not to violate the
individual’s  human right to
marry consensually. The fact
that a person may be registered
as a drug or alcohol addict does
not mean that he/she has not
automatically understood what
marriage entails.

Section 1l

Chap. 3

Art. 15 Medical
Examination f Persons
Entering into a Marriage

The provisions of Art. 15, 1-3 confuse
the timing of the medical exam. The
title of the Article could read: ‘Pre-
Nuptial Medical Examination’.
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Section Il

Chap. 3

Art. 15. 1 Medical
Examination

Rewrite: ‘Parties intending to enter
into a marriage, whether civil or
religious, are required to take a
medical examination, which shall be
performed only at a state medical
institution. The medical examination
shall consist of blood or DNA tests to
determine whether the parties are
within the prohibited degrees of
relationship. Any other tests such as
for STDs or HIV or genetic disorders
shall be performed only at the
consensual request of both parties. All
medical results shall be held secret.
The medical costs shall be borne by
the state. If the parties do not request
any such other medical examination
apart from the blood or DNA tests, the
marriage registrar is required before
the marriage to give to and explain to
the parties written information about
the consequences of medical issues
that could affect the health of the
parties or their future children or the
stability of the marriage.’

The article as written does not
make it clear that the pre-nuptial
medical exam is obligatory and
therefore a prerequisite for
entering into a marriage,
whether civil or religious. If the
medical exam is only for civil
registered marriages, without
requiring it for  religious
marriages is discriminatory and
defeats the social purpose of
preventing marriages  within
prohibited degrees.

Preferably

Section 11

Chap. 4 Termination of
the Marriage

Art. 16. 2

Add to Art. 16.2: “The guardian may
not be the spouse.’

If a spouse becomes incapable in
the course of the marriage and
the other spouse has been named
guardian, there would be a
conflict of interest if the spouse-
guardian applies for dissolution
of the marriage.
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Section 11

Chap. 4 Termination of
the Marriage

Art. 17

Rewrite:  “Restriction of  Either
Spouse’s the Right to File a Claim for
Dissolution of the Marriage

Neither the husband nor the wife shall
have the right to institute court
proceedings on dissolution of the
marriage during the wife's pregnancy
and in the course of 18 months after
the birth of the child. The spouses may,
however, apply for separation during
the pregnancy or during the 18 months
after the birth of the child.”

Allowing one spouse to be
treated differently than the other
violates the rule of gender
equality. If the government
insists on this kind of restriction
on divorce, then it ought to
apply equally to both spouses.
Even a pregnant wife for
whatever reason may wish to
terminate the marriage despite
the pregnancy or the young age
of the born child. The restriction
does not take into account the
wishes of a wife who may have
become pregnant unwillingly
because of marital rape.
Break-down of the marriage in
modern legal systems is the sole
ground for divorce. Hence, the
government ought to consider
deleting the restriction on the
right to divorce.

Section 11
Chap. 4 Termination of
the Marriage

The English translation of the entire
Chapter 4 is somewhat problematic.
For example, Art. 18 could be
rewritten to be clearer: ‘Dissolution of
the marriage shall be effected a) upon
application of the spouses to
dissolution, at the state bodies for
registering civil status acts on the
basis of the Law of the Republic of
Tajikistan on “State registration of
civil status acts; or b) upon judicial
proceedings in court.’

Another example is the title of Art.
21 :‘dissolution of the marriage
judicial proceeding’ ‘by judicial
proceeding’ would be more correct.

Translation issues which affect
clarity of the drafting.

Section 1l

Chap. 4 Termination of
the Marriage

Art. 24.2, 2" Sub-
sentence

Replace word  ‘alimony’  with

‘maintenance’”.

This is for the sake of consistent
terminology, Maintenance has
been used previously and should
be used throughout the law as
long as it is intended that
alimony and maintenance mean
the same.
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Section 11

Chap. 4 Termination of
the Marriage

Art. 24.4

Delete reference to marriage contract
to be fulfilled if a spouse is a foreigner
or stateless, if recommendation not to
impose conditions on marriages with
foreigners is accepted.

For the sake of consistency.

Section 1l

Chap 5 Annulment of the
Marriage

Art. 28

Rewrite title: ‘Deeming the marriage
null’

Translation issue

Section 1l
Chap 5 Annulment of the
Marriage
Art. 28.1

1. Add Article 13 setting the marriage
age at 18 and marrying at age 17
without court consent to the list of
Articles if violated can be grounds for
annulment. Rewrite: ‘The marriage
shall be deemed null if the terms
established by Articles 12,13, 14 and
by Item 3 of Article 15 of the present
Code are violated.”

Art. 15 (3) would be deleted if the
government accepts the
recommendation supra not to make an
HIV/STDs test obligation as a
prerequisite for marriage.

2. Delete as part of the definition of a
fictitious marriage as devoid of intent
to start a family. Replace with: ‘in the
case of entering into a fictitious
marriage, i.e., if the spouses, or one of
the spouses registered the marriage
only for practical, financial or
political reasons and has no intention
to live as husband and wife or
spouses.’

1. Adding the Art prohibiting
marriages under 18 is to
reinforce the state will to combat
underage marriages which affect
the educational opportunities for
both genders and especially
girls. It is also an instrument for
combating trafficking in young
females and males.

2. Some couples who marry may
have a legitimate reason not to
have the intention to found a
family. A fictitious marriage is a
marriage of convenience. Even a
marriage for the intention of
having a child for reasons of
securing a visa, for example,
could qualify as a marriage of
convenience. Using the criterion
of no intention to start a family
can be self-defeating.

Section 1l

Chap. 5 Annulment of the
Marriage

Art. 29

Pay attention to keeping the language
gender neutral or all inclusive, such as
replace ‘his’ parents with her/his
parents; or her/his condition (Art. 29.1,
Paras. 1 and 2)

To emphasize gender equality
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Section 11

Chap. 5

Art. 30.2 Disallowing
Annulment of a Marriage

Delete power of the court to reject
annulment based on marriage of an
under-aged spouse. Rewrite: “The curt
may not reject a claim for annulment
of the marriage on grounds of a
spouse being under-aged. Nonetheless,
the court shall protect the interests of

The current provision allows a
loophole that undermines the
minimum age of marriage.

any offspring of the annulled

marriage.’
Section 1l Rewrite: ‘In the case of a fictitious | The presence of a child may
Chap. 5 marriage where the parties have a | have been one of the practical

Art. 30.3 Disallowing
Annulment of a Marriage

child, the court may reopen an
investigation into the intentions of the
parties. If the court finds the intention
remains fictitious, then the court may
annul the marriage. The rights of the
child vis a vis each parent, e.g. right to
maintenance, inheritance, shall be
protected.’

objectives of a fictitious
marriage in order to obtain for
example a visa. Hence the
presence of a child is not per se
evidence  of  non-fictitious
intention. All that is needed is
that the child’s rights be
safeguarded.
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Section 11

Chap 5

Art. 30.4 Disallowing
Annulment of a Marriage

Delete.

The principle expressed in this
Article is that if a marriage has
been dissolved no one not even
the Prosecutor or the parties may
bring a claim for annulling the
pre-existing  marriage.  An
exception is made - if the
spouses  were  within  the
prohibited degrees of Kkinship.
The second exception is the
bigamous marriage. It cannot be
declared null and void. The
Article raises some confusion.
Does it prevent a marriage that
was bigamous at the registration,
but which was dissolved by
divorce, from being declared
null and void? Or does the
Article prevent any bigamous
marriage whether terminated or
not from being declared null and
void? These questions need to
be clarified in order to avoid
contradicting Art. 20.1 Under
Article 30.1, for example, if a
marriage were bigamous at the
time of registration, but was
dissolved (by divorce or death),
by the time proceedings began
to nullify the bigamous
marriage, the other marriage
would stand as valid. There
would be no need to declare the
dissolved bigamous marriage
null and void. Whether the
parties would be punished for
bigamy or whether bigamy
carries no penalty is unknown to
the commentator.
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Section 11

Chap. 5

Art. 31.5, Consequences
of an annulled marriage —
regulating names

Delete or make reference to the law
governing the circumstances under
which a person may be permitted a
name change. For example if upon
dissolution of a marriage a name
change is permitted or required, then
provisions permitting a spouse who
was deceived into a null and void
marriage ought to be consistent with
other laws.

Regulating name changes is
important because names can
lead to misunderstanding about
the status of a person. The most
practical solution is upon a name
change due to marriage or
annulment or dissolution is to
make a public pronouncement in
the newspapers or government
gazette. The same public
notification would apply as well
in the change in marital status of
a person that entails a name
change.

Section |11

Chap 6

Art. 33.2 Spouses’ Right
to Choose a Surname

Instead of referring to the law
governing registration (Law #183 from
29.04.06), suggest incorporating the
provisions governing choice of family
name into the Family Code.

Ease of reference. Modern
family codes incorporate rules
governing the family name, such
as in the German or Swiss
family code. The government
may want to consider including
the right of couples to retain
their own names as under
Islamic law.

Section |11
Chap. 6 Spouses’ Rights
and Duties
Article 34

Add: ‘Any property, assets, business,
belongings or debts of either spouse
before the marriage shall not be part
of the joint property acquired during
the marriage.’

Pay attention throughout Chap 6 to the
use of inclusive gender language, e.g.
in lieu of his or he, her/his, or s/he.

Explicit exclusion of pre-marital
properties/assets adds clarity.
The government may wish to
add an explanatory note as has
been done in the Tunisian
Family Code, to the effect that
the presumption is that any
economic gains during the
marriage are held jointly
because of the equal duty of
both spouses to maintain the
family and children as part of
human rights based gender
equality. At the same time the
spouses would have the freedom
to choose to enter into a contract
for separation of properties as
long as the agreement does not
affect the duty of each spouse to
maintain the family and
children.
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Section 11

Chap.6 Spouses’ Rights
and Duties

Art. 35.2

Rewrite: ‘The presumption of mutual
consent may be overcome by
challenging in court the validity of a
transaction effected by one spouse
involving disposal of the spouses’ joint
property. The court may invalidate the
transaction on the ground of absence
of mutual consent, if it is proven: a)
that the transaction (i) is not related to
meeting the family needs and to
perform the common obligations of
both spouses; or involves the major
source of income generating livelihood
for the family; or (ii) specifies only one
spouse as being present at the time of
agreement; or b) it is proven that the
third party knew or ought to have
known that the other spouse had not
consented.’

The purpose is to protect the
‘protect the principle of equal
decision making among the
spouses. If one spouse tends to
dominant in the decision-
making, this Article ought to be
more specific about the
defending the rights of the less
dominant spouse.

Section 1l

Chap 6

Article 37 Recognizing
the property of each of the
spouses as their joint

property

Rewrite: “Art. 36 notwithstanding, a
court may deem the separate property
of each spouse as joint property if its
is proven that during the marriage the
value of a spouse’s own property of
was considerably increased (capital
repairs, reconstruction, re-equipment,
etc.) at the expense of the joint
property or due to the labour of the
other spouse, unless a contract
between the spouses specifies
otherwise.’

For the sake of clarity.

Section |11

Chap 6

Art. 38.1 Division of the
Spouses” Common
Property

Add to the article one more sentence:
‘The division shall be in writing and
notarized. If they fail to reach an
agreement either spouse or both may
request a court to settle the matter.
Each spouse has the right at any time
during the marriage to raise a claim in
court for review of the equity of the
agreement.’

The object is to protect the
weaker spouse in case decision-
making is dominated by one of
the spouses.

Such protection is only
enforceable if the state is
obliged by law to provide free
legal assistance for low-income
spouses to aid them in writing
such an agreement.
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Section 111

Chap 6

Art. 38.2 Division of the
Spouses Common

Rewrite the start of the sentence: ‘If
part of the spouses’ common property
is divided ....’

For the sake of clarity.

Property
Section 1l Delete as the issue is covered in Art.
Chap 6 38.1 supra.

Art. 383 Division of the
Spouses” Common
Property

Section I

Chap 6 Division of the
Spouses” Common
Property

Art. 39.4

Add to the last sentence: ‘The debt
shall be shared equally if determined
that it was bona fide for purposes the
maintenance of the family’s common
interests.’

If one spouse has crated debt for
purposes of maintaining the
family or its source of livelihood
because the other spouse did not
fulfill her/his duty, then this
provision protects the spouse
who was forced to enter into a
debt for the sake of protecting
the family.

Section 111

Chap 8 The Marriage
Contract

Art. 41.2

This provision would be deleted if the
govt. accepts the recommendation
above not to discriminate between
marriages of citizens and marriages
with foreigners or stateless persons,
unless the govt. brings forth very
strong evidence that marriages with
foreigners or the stateless raise serious
social issues that cannot be resolved
any other way except by restricting
such marriages.

See above Art. 12.3

Section 111

Chap 8 The Marriage
Contract

Art. 42.3

Add to the Article in reference to
fundamental principles of the family
legislation the phrase: ‘e.g. gender
equality’

For sake of clarity.

Section 1l

Chap 8 The Marriage
Contract involving foreign
or stateless spouse

Art. 42.4

See above Art. 12.3 recommending
elimination of special provision if a
spouse is foreign or stateless.

For sake of consistency.

Section 11l

Chap 8 The Marriage
Contract involving foreign
or stateless

Art. 43.4

Ditto
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Section 111

Chap 8 The Marriage
Contract involving foreign
or stateless

Amend (see italics): “Article 45. Other
contracts on the property

Spouses and other adult family
members have the right to conclude

For the sake of clarity to avoid
weakening position of one
spouse owing to pressure from
the extended family.

Art. 45 contracts of donation, sale and
purchase and any other agreements
that do not contradict the principles of
family legislation, e.g. equality of
spousal rights and duties.’
Section IV Add phrases that are in italics ‘The | Rendering language gender
Chap 10 descent of the child by her/his mother | inclusive.
Art. 49.1 Establishment of | (the motherhood) shall be established
Children’s Descent on the ground of the documents, | Explicit DNA reference to
confirming the mother's giving birth to | overcome any religious

the child in a maternity hospital, and in
the case of the child's being born not in
a medical center - on the ground of
medical documents, or of the witness
testimony, or of other proofs,
including DNA.

objections to use of DNA.

Section IV

Chap 10

Acrticle 49.3 Establishment
of Children’s Descent

Amend (italics): ‘If the mother says
that the father of the child is not her
husband or ex-husband, ...

For the sake of clarity.

Section IV

Chap 10

Art. 49.3 Establishment of
Children’s Descent

Rewrite (changes in italics): ‘If the
mother says that the father of the child
is not her husband or ex-husband, the
paternity of the child established by
the rules established by Item 4 of the
present Article or Article 50 of the
present Code. The mother, whether
registered or only putative has the
right to contest in court the
presumption in Art. 49.2 that her
spouse or ex-spouse is the father of the
child.”

Gender equality
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Section IV

Chap 10

Art. 49.4 Establishment of
Children’s Descent

Rewrite: ‘If the registered or putative
mother asserts that the father is not
her spouse or ex-spouse, then the
paternity of the child can be
established by acknowledgement, in
which case both the father and mother
shall file a joint statement with the
registry office after the child’s birth
4.a If there exist circumstances, which
give grounds to suppose that the filing
of a joint application on establishing
the fatherhood may prove to be
impossible or difficult after the child's
birth, the unmarried parents of the
future child shall have the right to file
such an application with the registry
office during the mother's pregnancy.
The entry about the child's parents
shall be made after the child's birth.

4.b In case of the mother’s death
or of recognizing her as legally
incapable or of impossibility to
identify the place oaf her stay, the
application may be made solely by the
putative father who is not married to
the mother with the written consent of
the guardian of the mother.

4.c The putative father may also
apply for depriving the registered or
putative mother of parenthood with
notification to the putative or
registered mother. The mother has the
right to contest in judicial
proceedings. If she acknowledges to
the registrar that she is not the parent,
court proceedings shall be instituted
by the prosecutor to determine the
veracity of her statement.’

Gender equality
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Section IV

Chap 10

Art. 49.5 Establishment of
Children’s Descent

First recommendation is to delete.

If the it is kept, then motherhood ought
to be added as the law allows the
father to contest the motherhood.

The article violates the equal
rights and duties of all children
born to the same parent/s,
whether in terms of inheritance
or the duty to care for parents.

The article contradicts the Art.
50 which confers on the child
having reached 18 yrs of age to
fie a parenthood claim in court.

Section IV

Chap 10

Acrticle 50 Establishment
of the fatherhood in court
Art. 50.2

Amend: Add to the title
‘Establishment of the fatherhood or
motherhood in Court’ since the
motherhood can also be contested.’

Amend 50.2 see italics): ‘While
establishing  fatherhood/motherhood
the court takes into account along with
medical evidence including DNA and
if the medical evidence is not
conclusive the joint life and house
management by a child's mother or
upbringing or financial support of a
child, or other evidence, reliably
certifying the origin of the child from a
particular person, evidences
confirming of fatherhood/motherhood
through evidence that the parent
openly holds the child out to the
community as her/his own.’

Gender equality, assuring use of
modern scientific methods and
evidence from the community
that confirms fatherhood or
motherhood if the scientific tests
are inconclusive or false.

Section IV

Chap 10

Art. 51 Establishment in
Court of the fact of
acknowledging fatherhood

Add: motherhood to the title.
Consolidate  the civil procedure
legislation referred to into the Family
Code.

Efficiency

Section IV

Chap 10

Art. 53.3 Disputing the
Fatherhood (the
Motherhood)

Delete and replace with: “There is no
statute of limitations for contesting the
paternity or maternity on behalf a
parent or child.”

As the parental and children
rights and duties are mutual and
have long-term effects, whether
in matters of inheritance or
genetic medical conditions, a
statute of limitations would
violate the rule of equality of all
children of the same parentage.
And the modern recognition of
the right to know which derives
rom the right to self-
determination.

45






Section IV

Chap 11

Art. 57.3 The Child’ Right
to Protection

Amend (in italics): ‘The official
persons of organizations and the other
citizens who have learned about the
threat to the life or to the health of the
child, about the violation of her/his
rights and legal interests, shall be
obliged to report this to the
guardianship and trusteeship body per
the place of the child's actual stay, as
well as to court authorities.’

Also check the numbering of the
paragraphs ad sub-provisions. Art. 57,
is followed by Art. 57.1. Also check
inclusivity of gender language -
replace his with her/his, etc.

Cases before the European Court
of Human Rights have shown
that some govt. authorities for
protecting children have
insufficient supervision; hence
the requirement to notify the
courts as well will cover this

gap.

Section IV

Chap 11

Art. 58, 58.1, 58.2 Child’s
right to a name

Add the phrase: ‘patronymic and/or
matronymic’ name

The traditional practice may be
limited to only patronymic
names, but the law can allow
for new practices to take hold
for the sake of gender equality.
Migrants/immigrants who have
matronymic names would be
included The Code could
include an explanatory note.

Section IV

Chap 11

Art. 60 Property rights of
the child

Arts. 60.3, 60.4

1. Consolidate provisions referred to in
the Civil Cod into the family code.

2. Check language to make it all
gender inclusive, e.g. her/his instead of
his.

3. Delete last sentence of Art. 60.3,
whereby “The children and the parents
living together may possess and use
each other's property by mutual
consent.” The child’s property ought to
be held in trust by the parents or a
designated institution.

1.Consolidation — a matter of
efficiency

3. Obtaining the free consent of
a child under 10 yrs of age is
difficult and impractical. This
issue now regulated in the civil
code ought to be integrated into
the family code, again for
efficient easy reference.
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Section IV

Chap 12

Art. 62.2 The rights of
underage parents

The age limit for under-aged parents
having the right to raise their own
children is set at 16. Recommend
raising to 17 to be consistent with the
age limit set on a marriage before
reaching the age of 18.

Disputes may be settled by the
guardian or trustee. | tis recommended
that the decision of the
guardian/trustee ought to be brought
before a court as well, in order to
assure strict supervision of the state
authorities  responsible  for  child
welfare. See Art. 57.3 above.

Consistency with Art. 13 setting
the marriageable age at 18,
making an exception only if the
court agrees for marrying at age
17.

Section IV
Chap 12
Art. 62.3

The age limit for disputing parenthood
is set at 14. Recommend raising to age
17.

Consistency with Art. 13 on the
marriageable age. The 14 year
old is highly susceptible to
influence form their guardian
and therefore would be deemed
to have made a more self-
determined decision at the age
of 17.

Section IV

Chap 12

Art. 63.2 The parents’
rights and duties

Some clarity of intention needed. If a
child has completed secondary general
education before reaching the age of
18, then the child becomes responsible
for its further education? Or if the
child is over 18 before it completes
secondary general education, then
parents are no longer responsible that
s/he complete secondary general
education?

Clarity issue.

Section IV

Chap 12

Art. 64.2 The parents'
rights and duties in
protecting the rights and
the interests of children

Add last sentence: ‘The court shall be
notified and review the decision.’

Strict supervision needed. Cases
before the European Court of
Human Rights have shown that
some govt. authorities for
protecting children have
insufficient supervision; hence
the requirement to notify the
courts as well will cover this

gap.
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Section IV

Chap 12

Art. 69 Deprivation of
parenthood

1. All the provisions permitting
deprivation of parenthood need
serious reconsideration and
rewriting.

2. Why is the word alimony adopted in
some instances and maintenance in
other? Recommend deciding on
consistent use unless the words are
defined differently.

1. The law foresees that only
one parent could be deprived
while the other parent is not
deprived. That means in
principle that the parent who is
not deprived retains all rights
over the child alone and can
make decisions without
conferring with the other parent
who has been deprived. This fact
is not well delineated in any of
the provisions relating to
parental deprivation. The
provisions are written as though
both parents are affected equally
when only one has been
deprived of parenthood.

2. Consistency — use the word
alimony or maintenance
consistently.

Section IV

Chap 12

Art. 70.1 Procedure for
the deprivation of the
parenthood

Amend 1st sentence (see italics): ‘“The
deprivation of the parenthlood and
length of deprivation shall be effected
in court....

For clarity and to protect
parents’ rights from abuse by the
state.
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Section IV

Chap 12

Art. 71.1 Consequences of
parenthood deprivation

Art. 88 relieves the adult child from
the obligation to maintain the needy
adult parent, while Art. 71 requires the
parent deprived of parenthood to
continue to maintain the under-aged
child. The govt. ought o clarify its
intentions, e.g. to introduce a deterrent
against parental abuse. Otherwise there
is an imbalance of rights/duties. The
adult child benefitted from the
maintenance as a child. Hence the duty
of an adult child to maintain an needy
parent would be a way of sustaining
the social contract between
generations. Furthermore maintenance
of an adult needy parent involves
adults no longer a relationship between
a defenceless minor and an abusive
adult parent. Even though a parent of a
minor child has been deprived of
parenthood over the minor child, once
the child is of age, the situation
changes and the parent may even
change her/his attitude towards the
child once both are adults, as
contacting the adult child or sending
gifts.

The above arguments would apply to
Art. 88.5, which relieves adult child of
the duty to maintain needy adult
parents if the parent/s shirked their
duties towards the child when s/he was
a minor.

Intentions and logic need to be
clarified for allowing an adult
child to deprive an adult needy
parent of maintenance.
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Section IV

Chap 12

Art. 71.6 Consequences of
parenthood deprivation
(adoption)

Rewrite: ‘Adoption of a child, one of
whose parents or both parents have
been deprived of parenthood right is
only by consent of the child at least
aged 6 and by consent of both parents
if their whereabouts are known and
only after the child has been placed
with the adopting person/persons as a
foster child for at least one year.’

The adoption provisions ought
to be examined more carefully.
The child has a human right to
be with her/his parents. This
right may be derogated from
only under dire circumstances
and in the interests of the child.
The deprivation of parenthood
by judicial decision may be only
temporary or can be reversed.
Foster care is usually the
solution, with continued
payment of maintenance by the
parent/s under Art. 71.1 to cover
the costs of foster care.

Art. 72.4 on denying restoration
of parenthood upon adoption
shall also need revisiting and
rewriting in order not to violate
the right of a child to be with
her/his parents, siblings and
relatives. Relatives ought to be
given priority in matters of
adoption.

Section IV

Chap 12

Art. 73.2 Taking a child
away without deprivation
of parental rights

The issue of imprisonment of a parent
or both parents ought to be handled
specifically. T is not mentioned among
the examples  given (mental
derangement, grave circumstances)

Section IV

Chap 12

Art. 73.6 Taking a child
away without deprivation
of parental rights

Add last sentence: ‘Regular appeals as
well as appeals for injunctive stays
shall be allowed.”

To protect the human rights of
the parents and of the child to be
with the parents.
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Section IV

Chap 12

Art. 74 Consequences of
the restriction of parental
rights

Delete the provision which denies a
parent whose rights have only been
restricted to receive a sate child
allowance. A child allowance

A child allowance supplements
the parent’s duty to maintain the
child. If the law requires a
parent under restriction to
maintain the child still, then the
parent ought to retain the child
allowance as well. To meet the
maintenance obligation. The
maintenance payments and the
child allowance will come to the
good of the child in any case.
Depriving the restricted parent
of the child allowance can lead
to instances of third parties
trying to try to bring claims of
misbehaviour against a parent
(especially a single or divorced
parent) in order to obtain the
child for the sake of obtaining
the child allowance attached to
the child (as has occurred in
some cases in Germany).

Section IV

Chap 12

Art. 75 The child's contact
with  parents  whose
parental rights are
restricted by the court

Amend: The restricted parent out to be
obliged, not simply allowed to
maintain contact with the child as long
it is determined that the contact is not
harmful to the child and is supervised.
The child retains the obligation to stay
in contact as well.

If this contact is not made
obligatory on either side, then it
can damage the parent-child
relationship to the point of no
return. If the restriction is
removed, there is a high risk of
alienation between the parent
and child for lack of obligatory
supervised contact during the
period of restriction.

Section IV

Chap 12

Art. 76 Canceling the
restriction of parental
rights

Very unclear language - needs
redrafting to make intention clear.
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Section V
Chap 13
Art. 80

Terminology to be made consistent —
use either the term alimony or
maintenance throughout the law but
consistently. Or the term alimony
ought to be defined as monetary or
contributions of monetary value as
distinguished from maintenance as a
general term that can include not only
monetary support but also support in
Kind.

Reduces
confusion.

interpretative

Section V

Chap 13

Art. 81.1 The amount of
alimony to be exacted for
underage children through
court

This provides for a standard formula
for what is considered to be adequate
alimony/maintenance for under-aged
children. As private agreements are
permitted between the parents
regulating amounts and nature of
maintenance, the Art 81 ought to be
amended by adding an additional
sentence at the end: ‘The government
is obliged to widely advertise among
the public the amount of the average
alimony that is expected to maintain
under-aged children in terms of the
proportion of earning/income.’

Private agreements can be to the
detriment of a parent with whom
the children reside and to the
advantage of the paying parent.
Wide publicizing of the general
standard based on proportions of
the earnings or income would
help  to against unfair
agreements.

Section V

Chap 14 The spouses’
duties as per mutual
maintenance

Art. 90.2, 2" sub-sentence

The Article specifies an exception to
the rule of the mutual obligation of
spouses to maintain each other
materially. Amend to make the terms
more equal: ‘the wife in the period of
official pregnancy leave or during the
pregnancy if on order of a doctor and
during one year after the birth of the
child; if in the second and third year
after the birth of the child the spouses
agree then the father shall be entitled
to maintenance.’

Same amendment would apply to Art.
91.1 for ex-spouses.

Spouses have equal duties and
rights towards their new-born
children and ought to share
equally in the taking care of the
child in the first three years. The
recommended amendments
provide more flexibility in order
not take into account the wish of
fathers for paternity leave in
order to be active in the early
years of their children.

Section V

Chap 14

Art. 91.2 The ex-spouse's
right to alimony after the
dissolution of the
marriage

Add last sentence: ‘The agreement is
contestable on grounds of equity in the
court, which may assign the spouses to
mediators.’

For protection in case the
bargaining power of the ex-
Spouses is uneven.
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Section V

Chap 14

Art. 92 The amount of
alimony exacted for the
maintenance of the
spouses and former
spouses through the court
1st sub-sentence

Preferably delete.

Rewrite: ‘The disability of the spouse
or ex-spouse in need of assistance is
the result of a drug or alcohol addition
which was known at the time of
marriage or started during the
marriage and the spouse/ex-spouse
refuses treatment; or is the result of a
pre-meditated crime for which the
spouse/ex-spouse was convicted and
the spouse/ex-crime and the spouse/ex-
spouse and has completed service
sentence.’

The policy aim is not clear, e.g.
whether the govt. wishes to use
these family provisions as one of
the deterrents among others to
discourage drug and alcohol
abuse or to discourage
premeditated crimes. If the aim
is to hold individuals responsible
for their own acts and not
spouses or other family
members such as adult children
who owe maintenance to their
adult parents, the govt. needs to
examine a wide range of
inabilities and decide on the
criteria by which it can be
judged that a spouse/ex-spouse
is not responsible for the
disability. One example is
diabetes that can arise from a
bad diet, the control of which
lies in the hands of the disabled
spouse/ex-spouse.

Art. 12 above cites addiction as
a ground for preventing a
marriage. It has been
recommended that the addiction
play a role only if at the time of
marriage the addicted person
was incapable of giving consent.
If the govt. decides to retain Art.
12 as written, then Art. 822
needs to be rewritten in the case
that the marriage did take place
with an addict — the ground in
that case for no maintenance
would be the nullity of the
marriage.

The cause of an inability, the
extent of division of
responsibility for the onslaught
of a disability ought to be left to
the courts as many factors are at
play in each individual case.
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Section V

Chap 14

Art. 92 The amount of
alimony exacted for the
maintenance of the
spouses and former
spouses through the court
2" sub-sentence

Rewrite: ‘The spouses were married
for less than three years.’

Three years is the usual time that
spouses must stay married as a
sign of their taking the marriage
seriously and to avoid the
suspicion of a fictitious
marriage.

Section V

Chap 14

Art. 93 The amount of
alimony exacted for the
maintenance of the
spouses and former
spouses through the court
3rd sub-sentence

Delete sentence holding the spouse
responsible for behaviour of her/his

family. The spouse/ex-spouse is
entitled in her/his own right, not
because of relation to the family.

No clear explanation of policy
grounds for this provision as to
why there ought to be group
liability. If the spouses belong to
different ethnic or religious
families, this provision could
open the door to bias and
prejudice.

Section V Add an Article which grants relief The govt. ought to clarify its
Chap 15 from the duty to maintain siblings or policy objectives of requiring
Art. 99 grandparents similar to Art. 93, i.e. maintenance of a sibling under

‘Art. 99a. A court may grant relief the defined circumstances, e.g.

from the duty to maintain other upholding the tradition of

relatives as specified in this Chapter extended families, as occurred in

15 if the disability of the adult relative | India, where relatives are made

is due to alcoholism or drug addiction | responsible for maintaining the

and the relative refuses treatment.’ elderly.

In Art. 99.1 the minimal terms of an

agreement to pay alimony are not

specified. Reference ought to be made

to Art. 104.2 for under-aged relatives

entitled to alimony

Further criteria for adult disabled

persons entitled to alimony need to be

specified, such as a certain portion of

the minimal state welfare entitlement,

depending on the level of wealth of the

relative under duty to maintain.
Section V Replace the word ‘shall” with ‘may’ Consistency with other
Chap 15 provisions that provide for
Art. 100 Concluding an voluntary  nature of the
agreement on payment of agreement.

alimony
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Section V

Chap 15

Art. 104.2 The amount of
alimony paid under an
agreement on the payment
of alimony

While the agreement must meet the
minimal requirements for under-aged
children, there is no minimal for an
adult entitled to alimony. The Article
ought to be amended to cover such
adults in order to assure the agreement
is not exploitative, such a minimal is
related to the minimal state social
welfare entitlement.

To avoid inequitable alimony
agreements.

Section V

Chap 17

Art. 112 The Duty to
Inform about the Change
of the Place of the Job

Amend title of Article (see italics):
‘The Duty to Inform about the Change
of the Place of the Job or Place of
Business and Self-Employment’

For sake of covering diverse
forms of livelihoods; and to
protect families that rely on
earnings as migrant labour.

Art. 112.2 Add:  ‘place of  business/self-

employment’
Section V Add (see italics): ‘recognizing the | Consistent with  Art. 104
Chap 17 agreement on the payment of the | requiring minimal equity.

Art. 117.2 Inadmissibility
of the Offsetting and of
the Back Exaction of the

alimony as invalid because of its being
concluded under the impact of deceit,
threats or coercion on the part of the

Alimony alimony recipient, or its inherent

Sub-sentence 2 inequity’

Section V The use of the term adult able person | For sake of consistency and
Chap 17 entitled to alimony is confusing, since | precision. It could occur that the

Art. 120.2 Amending the
size of the alimony
established by a court, and
relief of the payment of
the alimony

alimony is due to adults who are
disabled (excepting pregnant adult
spouses). This ought to be clarified
what is meant by a capable adult.

Regarding relief from paying alimony
to a person said to commit a
premeditated crime, specify that the
person was actually convicted.

The reference to ‘mean behaviour’ of
the person entitled to alimony towards
the person obliged to pay is too vague.
The term *mean’ requires a definition.

‘mean behaviour’ is a result of
‘mean behaviour’ on the part of
the person obliged to pay
alimony.

Section V

Chap 17

Art. 121.1 Termination of
Alimony Obligations

Rewrite (see italics): “ ... with the
expiry of the term of operation of this
agreement, or on the grounds stipulates
by this agreement, and as long as the
terms do not violate the Family Code.’

Consistent with Art. 104 that
demands the terms of the
agreement not violate the law
and are equitable.
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Section VI

Chapter 18 Identification
and Accommodation of
Children without Parental
Care (Articles 122-124)

The entire chapter confers sole
authority to find a place to
accommodate the parentless child on
the governmental authorities. Given
the presence of extended families and
the obligation on siblings to maintain
brothers and sisters (Art. 95) and
grandparents (Art. 96), the law ought
to provide for cooperation and joint
decision-making between the
authorities and members of the
extended family.

Art. 123, Para. 2 refers to establishing
the fact of absence of care on the part
of the parents or relatives. Hence
clarity is needed in the definition of
the term ‘Children without Parental
Care’, viz. that the child without
parents means both parents are dead or
both are disabled to the point of not
being capable of meeting parental
duties, or ascendant, descendant and
collateral family members are equally

The govt. needs to specify its
policy relating to extended
family structures.

incapable of substituting for the
parents.
Section VI Translation issue — the word | Translation issue

Chap 18 Identification and
Accommodation of
Children without Parental
Care

Art. 124

succession ought to be changed to the
word success (in education).
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Section VI

Chap 19 Adoption
(Article 125-146)

Chap 20
Guardianship/Trusteeship

A new sequencing is recommended.
Section VI covers the consequences of
children whose parents no longer give
parental care. The first part, Chap 18,
deals with how to find and register
them and assure proper
accommodation. Chap 19 (Arts. 125-
146) goes into adoption procedures for
such children, followed by Chap 20
(Arts. 147-158) that pertains to
guardianship/trusteeship  of  such
children.

It is recommended that issues of
guardianship/trusteeship come before
issues of adoption. Guardianship
appears to be the equivalent of what is
known in other legal systems as
fosterage. It is a step that would
precede adoption, an extreme form of
severing the tie between parents and a
child. Hence guardianship/trusteeship
ought to be dealt with before adoption.

Logic and comparison with
other legal approaches.
Adoption is the last resort, the
most drastic step to be taken for
children without parental care,
while  guardianship/trusteeship
provides more options for
restoring the child-parent tie,
which is considered to be from a
human rights point of view in
the interests of the child.

Art. 127 The persons who
have the right to be
adopters

1. Should the translation be such that
adopters ‘must be’ rather than ‘may
be’” citizens of the Republic of
Tajikistan?

2. Amend to add 127.2: ‘Preference
shall be given to relatives of the
parents of the child if known.’

1. Clarity.
If it is intended to exclude
foreigners from adopting

children, the govt. could justify
the policy decision as a way to
hinder trafficking in children in
a volatile region.

Art. 127 The persons who
have the right to be
adopters

3" Sub-sentence

Please clarify following phrase:
‘persons to whom compulsory medical
measures are applied for the crime by
a court decision; (Law #183 from
29.04.06.)’

Clarity

Art. 134 The first name,
patronymic and surname
of the adopted child

Add matronymic

Gender issues — it could be that
migrants/immigrants to
Tajikistan have  matronymic
names if it is not a local custom.
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Art. 142 Persons who
have the right to claim
cancellation of the child's
adoption

Add: ‘Or by relatives of the child.’

Consistent with the provision in
Art. 1375 that a court may
decide that the adopted child
shall have relations with the
parents.

Article 147. The children
under 18 over whom
guardianship or
trusteeship is instituted
Art. 147.1

Add after Art . 1474 a
new provision Art. 147.5

Add (see italics): Guardianship or the
trusteeship shall be instituted over
children under 18, left without parental
care (Item 1, Article 122 of the present
Code and Art. 152.1 on parents absent
longer than 3 months for the purposes
of their maintenance, upbringing and
education, and also for protecting their
rights and interests

Define any differences between a
guardian and a trustee

Consistency.

Definitional.

Art. 152.1.2 Guardianship
(trusteeship) of children
whose parents are absent
for a long time

Add new provision to Art. 152.1.2:
‘The guardianship authorities shall
formalize the position of the said
relatives as guardians, trustees, and
notify the absentee parents thereof
after investigating the capabilities of
said relatives’.

The current article speaks of
relatives who been left with the
children by parents who are
absent for more than 3 months
but are without documentation.
The authorities ought to help
them formalize the situation in
the best interests of the child.

Art. 155. The Rights and
Duties of the Child's
Guardian and Trustee

Art. 155.4

The Code provides that the rights and
duties of the guardian and trustee shall
be defined by the Civil Code of the
Republic of Tajikistan.

Why should they not be regulated in
the Family Code?

Easier accessibility if all
consolidated into the family
code.

Art. 158 Appeals against
decisions of the
guardianship and
trusteeship bodies

Add: ‘The costs of an appeal within
the internal administrative structures
of the guardianship/trustee authorities
or of an appeal to the courts shall be
borne by the state.’

Internal administrative appeals
may not be as objective as
judicial review. To equalize the
chances of all appellants, the
state ought to bear the costs of
either procedure.
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Annex B: Biography of Expert

Christina Jones-Pauly

Dr. Christina Jones-Pauly is a world known comparative law expert with wide field experience in
Africa, Asia and the Mid-East for the last 25 years. She has a Ph.D. in comparative legal systems
(European, Islamic and African) and a Dr jur in public international law. She has undertaken
field research and training in the fields inter alia of gender, SGBV, constitutionalism, human
rights, justice reform, digitalizing judicial judgments and statutes, transitional justice and peace,
conflict of laws, social safety nets, trafficking and migration, land tenure, UN treaties country
reports. She has taught at the universities of Oxford, Harvard, Bonn, Bamberg, Bielefeld,
Goettingen, Nairobi and serves as a consultant for UN and bilateral donor agencies, and
governments of post-conflict countries. She has authored several books and peer-reviewed
articles.
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Introduction

The following is report is an analysis of the draft State Registration of the Civil Status Acts of
the Republic of Tajikistan. The analysis was conducted by Christina Jones-Pauly, an expert
from the ABA/UNDP International Legal Resource Center (ILRC) database. The expert’s
biography can be found in Annex B.

The ‘Support to Civil Registration Reform in Tajikistan’ project builds on the outcomes of the
Functional Review of Civil Registration Offices initiated by UNDP Tajikistan in 2014 under
the ongoing ‘Access to Justice in Tajikistan’ project funded by SDC. The project is in line with
the Judicial and Legal Reform Programme of the Government of Tajikistan (2015-2017) and
directly contributes to implementation of the ongoing reform of civil registration offices
(ZAGS).

The project will be implemented by UNDP in close cooperation with the Ministry of Justice.
The project will work with the different actors at different levels to make civil registry
institutions and mechanisms more responsive to the populations needs and more functional,
by developing capacities among the relevant institutions and stakeholders and by
simplifying and standardization the processes. This will include more refined capacity
development approaches and creating strategic partnerships with other institutions, such as
the jamoat bodies, the Ministry of Foreign Affairs, Ministry of Health and Social Protection,
and the Ministry of Interior. The project will adopt a human rights based approach and will
work on both the supply and demand sides of civil registration service provision enabling
each side to substantively contribute to implementation of the civil registration reform
process.

The main outcomes sought by the project include:

Outcome 1: The reformed civil registry system of Tajikistan is effectively managed and
provides quality and affordable services to the population and qualitative vital statistical
data for the state.

Outcome 2: The population of Tajikistan knows how to have their vital events recorded in
a timely matter in the civil registry system.





Chapter 1

Article 1: General Provision

The expert recommended an amendment that is typical of civil registration law. The expert
suggested adding the following language (in bold italics):

“and legal status of the bodies responsible for state registration of civil
status acts, issuance of certificates and verification of documents, creation
of family books, ordering copies.”

Article 2: Legislation of the Republic of Tajikistan on the state reqgistration of civil status
acts

The expert suggested replacing the phrase “international legal acts with ““international law.”

Article 3.1: Civil Status Acts

The expert noted that legal residents should not be discriminated and should be allowed to register
important documents affecting their status and those of their children.

The expert suggested the following amendments (in bold italics):

“Acts of civil status acts are actions of citizens of the state of Tajikistan,
whether living abroad or not, or of other states or international
organisations or events that influence origin, creation or change or the
termination of the rights and obligations, characterizing the legal condition of
citizens and legal residents.”

Article 3.2: Civil Status Acts

The expert noted that modern civil status laws need to avoid gender discriminatory language. Even
if change of gender may not be acceptable legally, a citizen of Tajikistan who has undergone such
a change abroad should not be registered with the new gender for sake of clarity and to reduce
conflict of laws.

Registering civil partnerships protects persons who are financially and socially bound, and should
be known publicly, e.qg. if they decide to be guardians of minor children.





The expert recommended elaborating the list of status acts (in bold italics):

“divorce, nullity, adoption, parentage (maternity and paternity)
establishment, change of a surname, a name and a patronymic/matronymic
name, change of gender, civil partnership agreements.”

The expert noted that adding status that results from religious acts, e.g. marriage, divorce,
parentage, heir to an inheritance, would reduce issues of possible internal conflict of laws induced
by a law that permits a person to have a civil state status but excludes a faith-based status.
Uniformity of status registration regardless of source of law (state or religious) reduces confusion.
The expert suggested adding the following language:

“The registration of civil status arising from non-civil marriages, including
religious, are also covered by this Law.”

Article 4.1: State registration of civil status acts

The expert recommended to expand this provision in order to match with the above
recommendations on adding status resulting from religious acts and to protect legal residents. As
the state has allowed legal residents, it has an interest in keep civil status statistics on this category
of persons as well, especially since the Family Code permits marriage with a foreigner, though
under certain conditions. Wording such as the following might be suitable (in bold italics):

“State registration of civil status acts, under state law or religion, is
established for the purpose of protection of the property and personal non-
property rights of citizens, and legal residents, and as well as in the interest
of the state and society.”

Article 4.2: State reqistration of civil status acts

The expert recommended avoiding gender discrimination and thus suggested the following
amendments: change the term ‘paternity’ to ‘parentage’, change ‘patronymic/ matronymic’, and
to add “gender change” and “civil partnership”.

Article 4.3: State registration of civil status acts

The expert noted that it is unclear whether this law is to be repealed or incorporated into the civil
status law. The expert recommended to clarify whether the new civil status law is more of a
consolidation of various laws or overrides any contrary laws.





Article 4.5: State registration of civil status acts

The expert recommended adding provisions on non-Tajik-speaking citizens and legal residents, as
well as for illiterates. The expert suggested clarifying whether the civil status law is intended to
cover creation of personal IDs.

Article 4.1.1: Activities in the body of civil status acts registration

The expert suggested reconsidering the clause regarding the Ministry of Justice to be the
supervising authority for the civil registrar. The expert recommended to consider moving the
registration functions to the ministry responsible for interior affairs as is common in many lands.
If IDs are not part of the work of the Registrar’s Office, then the Registrar could be placed under
the Bureau of Statistics.

Article 4.1.3: Activities in the body of civil status acts registration

The expert recommended defining the person of authority who may appoint and dismiss the head
of the registrar.

Article 5.2: Civil status acts registration

The expert suggested to switch to electronic document management, for purposes of modernization
and easy access. At the same time in provinces where computerization may be tardy, both forms
of keeping records are proposed.

Article 5.3: Civil status acts reqgistration

The expert suggested adding gender sensitive language in the first sentence: his/her.
The expert also recommended the following addition to the first sentence (in bold italics):

“The first copies of civil status act records, both in digital and written
form,...”

Article 6: Bodies responsible for the state registration of civil status acts

The expert recommended to add to the places for registration officially registered midwives for
registration of births and hospitals for registration of deaths and births.
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Article 6.3: Bodies responsible for the state registration of civil status acts

The expert suggested amending this article. The expert underlined that many states require
registration of civil acts of non-citizens which take place in their territory. No state may prohibit
such registration. There should be cooperation and mutual recognition among states to mitigate
conflict of laws.

Article 7: The competence of the registrar offices that conduct the state registration of civil
status acts

The expert suggested adding gender inclusive language (in italics): patronymic/matronymic. While
matronymic may not be among the Tajikistan customs, the language can cover immigrants who
have matronymic names.

Article 7.2: The competence of the reqistry offices that conduct the state registration of civil
status acts

The expert recommended to amend this article for reasons of gender equality and to prevent
discrimination between citizens and non-citizens as marriage is a universal human right. Wording
such as the following might be suitable (in bold italics):

“2. Jamoat Shahrak and Dehot shall conduct the state registration of birth,
death, marriage, civil partnerships and all other events like change of name,
change of gender, establishment of paternity and maternity and submit
monthly reports to the relevant city (district) the body of civil status acts
registration. (Law #733 from 28.06.11., Law #1198 from 18.03.15.).”

The expert recommended to delete the provision excluding registration of marriages with non-
Tajik citizens and stateless persons.

Article 9: Governing body, control and coordination of body of civil status acts reqistration

The expert suggested to reconsider making a ministry other than the Ministry of Justice responsible
for the civil status registry.

Article 9.3: Governing body, control and coordination of body of civil status acts registration

The expert recommended deleting the exclusion of marital status documents from indexing.
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Article 11.2: Reissuance of certificates on state reqgistration of civil status acts of the Ministry
of Justice of the Republic of Tajikistan

The expert suggested gender inclusive language (in bold italics):

“A reissued certificate on state registration of civil status act shall be issued
to a person, who had applied for and received her/his civil status
registration.”

Article 12: State fee charges and provision of value-added services for actions on registration
of the civil status acts

The expert suggested adding the following provision:
“All fees and changes in fees shall be publicly published and widely in all
media. The document issued by the civil registry shall bear evidence of

payment of the actual fees.”

Article 13: Refusal to carry out a state registration of civil status act

In order to avoid corruption risks, the following provisions are recommended:

*13.2: There shall be no costs connected with an appeal from a refusal.

13.4 In case of refusal to register a civil status act and in case there is no
appeal, the civil registrar shall maintain statistics about the number of
rejections whether appealed or not appealed.”

Chapter 2

Article 17.3: Place of the state reqistration of birth

The expert noted that specifying the actual space in which a person is born can play a role later in
life if doubts arise or statelessness is threatened. The wording such as the following might be
suitable to add to the last sentence:

“It shall be noted that the birth took place during transport and the mode of
transport, e.g. born in the air on plane with flight number.”’
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Article 18.3
The expert suggested inclusive gender language: her/his.

Article 18.4, Article 18.5

The expert suggested adding provisions for a penalty for not registering within 3 months of birth
of the child. The expert recommended to incorporate the provisions of Law 496.

Article 19.4: The procedure of entering information about parents into the act of birth
records

The expert recommended avoiding discrimination between married and unmarried person who
benefit from embryo implantation (in italics):

‘Persons who are married or not married...”

Article 20: Name, patronymic [matronymic] name and surname record of the child during
the state reqgistration of birth

The expert recommended gender inclusive language by adding “matronymic” to the title.

Article 20.2: Name, patronymic [matronymic] name and surname record of the child during
the state reqgistration of birth

The expert recommended adding “parents or one parent” to the first sentence, in order to maintain
consistency with other provisions and to avoid gender discrimination between parents.

Article 20.4: Name, patronymic [matronymic] name and surname record of the child during
the state reqgistration of birth

The expert recommended to replace authority of trusteeship or guardianship authorities with
courts, which would decide in case the parents do not agree on the name of the child. The expert
noted that local child welfare authority can be biased gender-wise or wish to preserve the customs
of the cultural areas involved. A court would presumably have more objectivity in examining why
the parents differ.
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Article 22.4: State registration of birth of a stillborn child or a child who has died during the
first week of life

The expert suggested adding a provision for penalty if stilloorn or death of the child is not
registered within 3 months, the penalty being applicable to both the medical facility and the
parents/parent.

Article 23.2: Reqistration of birth of a child who is already 12 months and older

The expert suggested inclusive gender language: her/his.

Article 24: Content of the birth act record

The expert recommended to check for inclusive gender language: matronymic/ her/his.

Article 24.1

The expert suggested deleting “nationality”, in order to avoid possible discrimination. The expert
noted that citizenship of the child appears on the birth certificate and there is no need to add

nationality if it differs from the citizenship.

Article 25: Birth Certificate

The expert recommended gender inclusive language by adding “matronymic” to the provision.

Chapter 3

Article 29: State registration of the death of soldiers

The expert suggested deleting “in a general manner.” The expert recommended to rewrite the
phrasing in order to make it more specific: ““1. State registration of the death of soldiers shall be
based on documentation of a military medical facility or any other medical facility.”

Article 30: Application for death reqgistration

The expert suggested adding a penalty for missing the deadline for registration of death.

Article 30.3: Application for death registration

The expert recommended incorporating Law 1198 in order to improve citizens’ access to laws.
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Article 31: Content of the death act record

The expert suggested deleting references to nationality. Registering citizenship of the deceased
ought to suffice. Reference to nationality if different from citizenship can lead to discrimination.

Article 32: Death certificate

The expert suggested deleting reference to nationality, in order to avoid possible discrimination.

Chapter 4

Article 33: Grounds for state registration of marriage

The expert suggested adding to title “marriage/civil partnerships,” as modern states permit
registration of civil partnerships as an alternative to marriage.

Article 34.1: Place of state registration of marriage

The expert suggested to rewrite this provision. Wording such as the following might be suitable:

“Registration of the marriage/civil partnership shall be at the place where
the marriage/partnership ceremony was concluded. Copies shall be sent to
the registrar offices in the residence/s of the parties and to the residences of
the parents.”

Article 35: Application for marriage registration

The expert suggested adding “marriage/civil partnership™ to title, in consistency with the
recommendation of recognition of civil partnerships.

Article 35.1: Application for marriage registration

The expert recommended adding “patronymic/matronymic name.”
The expert suggested deleting reference to nationality as an item for registration, in order to reduce
chances for discrimination.

Article 35.2: Application for marriage registration

The expert suggested deleting this provision, as all parties must be present. Permitting registration
when only one party is present contradicts Article 36.5. Even if it did not, marriage registration
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without one of the parties can be to the detriment of the weaker party, especially female partners.
Their presence at registration ought to be obligatory. It serves as a control by the authorities to
assure that the female consent is informed and freely given.

Article 36.2: The procedure of state registration of marriage

The expert recommended to specify a penalty for failure to register the marriage/civil partnership
within 3 months.

Article 36.3: The procedure of state registration of marriage

The expert recommended to replace the reference to Part 2 with the exact citation of the Article,
in order to provide easier access to reference for citizens.

Article 36.4: The procedure of state registration of marriage

The expert suggested to delete the following sentence: “The state registration of the marriage of
persons who had lowered the marriage age in the prescribed legal procedure, shall be conducted
without a month's waiting period, if it is desired by the person entering into marriage.”

The expert recommended to delete any exceptions to marriages/ civil partnerships under the age
of 18 in order to protect especially females whose clear consent can be problematic to establish.

Article 36.6: The procedure of state registration of marriage

In order to protect rights of the weaker partners, the expert suggested the following amendment
(in bold italics):

“At the request of the persons entering into a marriage, the state registration
of the marriage can be performed in a festive atmosphere, both in the premises
of the body of civil status acts registration, and outside of it. State registration
of marriage outside the body of civil status acts registration shall be carried
out only with the written consent of the head of the body of civil status acts
registration and in accord with the forms of registration provided to the
places authorized outside the civil registry office.”

Article 36.7: The procedure of state registration of marriage

The expert recommended to delete this provision. If a person is ill, the illness may affect their
ability to consent fully. Any suspicion of consent lacking or weakened ought to be eliminated. For
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example, if an illness is due to old age and the other partner is younger, there is a risk of lack of
informed consent.

Article 36.8: The procedure of state registration of marriage

The expert recommended to replace “in consultation with” (in bold italics):

“State registration of marriage with a person in custody or serving a sentence
in prison, shall be conducted in the premises allocated by the chief of specific
institution in consultation with the consent of the body of civil status acts
registration and using the forms of the civil registry, which shall be sent in
original to the civil registry in the district and copy kept at the said
institution of detention.”

Article 36.9: The procedure of state registration of marriage

The expert recommended to remove reference to special marriage contract for marriage/civil
partnerships between Tajikistan citizens and foreigners/stateless persons.

Article 37.3: The procedure for recording the surnames of the spouses at the state
registration of marriage

The expert suggested to delete a provision regarding a change of name by one of the spouses that
does not change the name of the other spouse/civil partner. The export noted that this provision
does not seem relevant for purposes of marriage or civil partnerships, as it can be regulated in the
law that pertains name change under any other circumstances.

Article 38: Content of the marriage act record

The expert recommended to add “matronymic” and to delete reference to nationality.

Chapter 5

Article 40: Ground for state registration of divorce

The expert recommended to amend title by adding (in italics): “Grounds for state registration of
divorce or nullity or termination of civil partnership”.

The expert recommended to add a provision on court recognition of end of civil partnership
contract.
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The expert suggested to add the following amendments (in bold italics):

“Grounds for state registration of divorce or nullity or termination of civil
partnership

Grounds for state registration of divorce/nullity/termination of civil
partnerships shall be the following:

- joint application for divorce registration of spouses who have no common
children under 18 years old;

- an application for divorce registration filed by one of the spouses,

- based on a court decision (verdict) entered into legal force in respect of the
other spouse, if he is recognized to be missing by the court, or incapable, or
convicted of a crime to imprisonment for a term exceeding three years;

- on application for termination of the marriage based on document of a
prescribed form on the death of a spouse or a court decision on the recognition
of one of them died;

-on application by one spouse based on a court decision on
divorce/nullity//termination of civil partnership, or nullity of the marriage
which came into legal force.”

The expert recommended to add a new subsection, Article 40.1:

“All courts granting and issuing divorce or nullity decree or termination of a
civil partnership must forward certified copies to the civil registrar for latter’s
records. The judgment does not replace or substitute for application of the
parties to the marriage or civil partnership for registration at the civil
registry.”

Article 41: Place of the state registration of divorce

The expected recommended to modify this provision to require registration of divorce/nullity/end
of partnership in both residences of parties not simply in common residency of concerned parties
or one residency of one party. Such amendments are aimed to protect the weaker spouse, women
in particular, who may have been abandoned in remote villages.

Article 42: Procedure of state reqgistration of divorce by mutual agreement of the spouses
who do not have common children under 18 years old

The expert recommended to modify the provision by including partners to civil partnership. The
expert recommended to pay attention to inclusive gender language, e.g. matronymic.
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Article 42.2: Procedure of state registration of divorce by mutual agreement of the spouses
who do not have common children under 18 years old

The expert recommended to use inclusive gender language, as well as to delete reference to
nationality.

The expert suggested deleting from registration reasons for divorce.
The expert recommended to add the last sentence:

“Certification of no common children under age 18 and documents with
names of children, their DoB and their residencies.”

Article 42.3: Procedure of state reqgistration of divorce by mutual agreement of the spouses
who do not have common children under 18 years old

The expert underlined the necessity to protect the weaker partner/spouse, especially partners of
migrant workers who exercise talaq. If the divorce is mutual, there is no need to make allowance
for non-appearance and notarization of consent to end the relationship. The documents signed
purportedly by a woman can be forged or her so-called consent can be compelled. Free informed
consent to divorce is as important as informed consent to the marriage.

The expert suggested to revise the provision with the following language:

“Both parties shall appear for registration of the application for mutually
agreed divorce/nullity/termination of civil partnership. Each party files for
registration in her/his district if they cannot appear simultaneously, in which
case each civil registry office shall notify the other. Once both parties have
filed in separate districts, the registration may be completed and each civil
registry shall have a copy of the record of the other.”

Article 43: Procedure of state registration of divorce upon the application of one of the
spouses / [partners]

The expert recommended adding “partners™ to the title, to maintain consistency of provisions for
civil partnerships.

Article 44.1: The procedure of state registration of divorce on the basis of court decision

The expert suggested changes similar to the previous article.
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Article 45: Keeping or changing surnames by the spouses after divorce

The expert suggested to add that in case of no agreement between the former spouses / partners,
the court shall decide.

Article 46: Content of the divorce act record

The expert recommended to be consistent with the recommendations above by adding inclusive
gender language, deleting reference to nationality and including reference to civil partners.

Article 47: Certificate on divorce registration

The expert suggested changes similar to the previous article.

Chapter 6

Article 48: Grounds for state registration of adoption

In order to reduce corruption risks, the expert recommended to add the Article 48.1.:
“All courts issuing a judgment for adoption shall send copies of the judgment
to the civil registry in the place of the former residence of the child and the

residence of each of the former parents.”

Article 50.1: Application for state registration of adoption

The expert recommended to delete reference to notification by the guardianship authorities.
Registration of adoption shall be exclusively in the hands of the adoptive parents/parent.

The expert recommended deleting a provision permitting the civil registry to register adoption on
its initiative. The expert suggested to provide for penalties if adoptive parents do not register

within the time limit set by the law.

Article 50.3: Application for state reqgistration of adoption

The expert suggested changes similar to the previous article.
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Article 51: Content of the adoption act record

The expert recommended to pay attention to inclusive gender language, as well as to delete
reference to nationality.

Article 52: Content of the adoption act record

The expert suggested changes similar to the previous article.

Article 53.2: Changes in birth act records in relation with the child adoption

The expert noted that if a child has a right to information about her/his biological parents with help
of records of the original birth date, this provision undermines that right. The expert suggested
deleting reference to changing actual place of birth for adopted child and changing to place of
residence of adoptive parent/parent at their request.

Article 53.3: Changes in birth act records in relation with the child adoption

The expert suggested changes similar to the previous article.

Article 56.3: Ensuring the secret of adoption records by the bodies of civil status acts
registration

The expert suggested to specify the penalty for divulging secrets about adoption.

Chapter 7

Article 57

The expert recommended to amend the word paternity in title and ensuing provisions of Art. 57 to
Art. 67 to ‘parentage’.

The expert suggested to make the following amendments (in bold italics):
- joint application for parentage establishment if parents are not married at
the moment of the child’s birth;
- an individual application for parentage if parents not married,;
- court's decision on the establishment of parentage.
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Article 59.1: The state registration of establishment of parentage on the basis of the joint
application of the child's father and mother who are not married to each other at the time of
the child’s birth

The expert recommended to set a deadline for joint application, as well as a penalty for late
application.

Article 59.4: The state registration of establishment of parentage on the basis of the joint
application of the child's father and mother who are not married to each other at the time
of the child’s birth

The expert recommended to pay attention to gender inclusive language and to delete references
to nationality.

Article 60.1: The state registration of paternity [parentage] establishment of the child’s
father who is not married to the child’s mother at the moment of the birth of the child

The expert suggested the following amendment:
“In case either parent has died or been deemed incapable, the application of
the other parent for establishing parentage shall provide proof of parentage
by way of DNA tests, or if inconclusive, e.g. in case of DNA tests of relatives
of a deceased parent, by way of other means of evidence such as witnesses’
testimony. Costs of DNA tests shall be met by the office of the civil registry.”

Article 62: Refusal to carry out a state registration of paternity [parentage] establishment

The expert suggested the following wording:
“The civil registrar may refuse to register an application for parentage of the
child if already established according to law and if the application is not
accompanied by evidence of fraud or other DNA tests and witnesses’
testimony. An internal administrative appeal from the refusal shall be allowed
within 2 months of the refusal.”

Article 66: Amendments to the child’s birth act record in connection with the [parentage]

The expert suggested to amend language to include maternal parentage, not exclusively paternal
parentage, especially in the light of recommendations to use modern forensic methods.
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Chapter 8

The expert recommended to pay attention to gender inclusive language, e.g. matronymic,
throughout the chapter. The expert suggested deleting references to nationality.

Article 67.1

The expert recommended to raise the age for change of name to 18, in order to maintain stability
in contractual relations, such as when a minor has entered into a contractual/credit relationship
under false presence of being of the age of majority then changes her/his name to escape detection.

Article 69.6: Procedure of state registration of changing surname, name and patronymic
[matronymic] name

The expert suggested to add to the agencies to be notified the commercial registry for credit and
contracts.

Chapter 9, Chapter 10

The expert recommended to pay attention to gender inclusive language, e.g. matronymic,
throughout the chapters. The expert suggested deleting references to nationality.

Chapter 11: Archive for the body of civil stats acts

In order to provide easier access and requests for reproduction of documents, it is recommended
to add provisions for the digitalization of archives and ongoing registration, maintain written
copies alongside digital copies.
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Annex A: Matrix of Recommendations

Part

Proposed Change to Regulation

Basis for Proposed
Change/Comments

Chap 1
Art. 1
General Provisions

Topics to be added (see italics): ‘and
legal status of the bodies responsible
for state registration of civil status acts,
issuance of certificates and verification
of documents, creation of family books,
ordering copies.’

Translation may be problematic.
Items added are typical of civil
registration law.

Chap |

Art. 2 Legislation of the
Republic of Tajikistan on
the state registration of
civil status acts.

Replace phrase ‘international
acts” with ‘international law’

legal

For clarity — This article pertains
to legislation. An international
legal act is in effect a law such
as regulated in international
treaties ratified by the Republic
of Tajikistan, unless the
translator meant something else

Chap 1
Art. 3.1 Civil Status Acts

Amend (see italics): Acts of civil status
acts are actions of citizens of the state
of Tajikistan, whether living abroad or
not, or of other states or international
organisations or events that influence
origin, creation or change or the
termination of the rights and
obligations, characterizing the legal
condition of citizens and legal
residents.

International events, e.g. [See
Art. 4.1.5 of the Civil Status
Law referring to stateless
persons.] documents issued by
international authorities are a
reality for many people in the
region. Keeping track of status
owing to outside events for
persons who live in Tajikistan
enhances the national system,
for example when persons of
different nationalities marry,
give birth to children in
Tajikistan.

Legal residents ought not to be
discriminated against and should
be allowed to register important
documents affecting their status
and those of their children.
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Chap 1
Art. 3.2 Civil Status Acts

a. Add to the list of status acts (see
italics): divorce, nullity, adoption,
parentage (maternity and paternity)
establishment, change of a surname, a
name and a patronymic/matronymic
name, change of gender, civil
partnership agreements.

b. Add (see italics): The registration of
civil status arising from non-civil
marriages, including religious, are also
covered by this Law.

a. Modern civil status laws need
to take into account new social
realities; and avoid gender
discriminatory language. Even if
change of gender may not be
acceptable legally, a citizen of
Tajikistan who has undergone
such a change abroad ought to
be registered with the new
gender for sake of clarity and to
reduce conflict of laws.
Registering civil partnerships
protects persons who are
financially and socially bound,
and ought to be known publicly,
e.g. if they decide to be
guardians of minor children.

b. Adding status that results
from religious acts, e.g.
marriage, divorce, parentage,
heir to an inheritance, would
reduce issues of possible internal
conflict of laws induced by a
law that permits a person to have
a civil state status but excludes a
faith-based status. Uniformity
of status registration regardless
of source of law (state or
religious) reduces confusion.
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Chap 1
Art. 4.1 State registration
of civil status acts

Expand this provision (see italics):
State registration of civil status acts,
under state law or religion, is
established for the purpose of
protection of the property and personal
non-property rights of citizens, and
legal residents, and as well as in the
interest of the state and society.

Consistency - to match with the
above recommendations on
adding status resulting from
religious acts and to protect legal
residents. As the state has
allowed legal residents, it has an
interest in keep civil status
statistics on this category of
persons as well, especially since
the Family Code permits
marriage with a foreigner, though
under certain conditions.

Chap 1
Art. 4.2 State registration
of civil status acts

Amend: Change the term “paternity’ to
‘parentage’.

Change: ‘patronymic/ matronymic’.
Add: ‘gender change’ and ‘civil
partnership’.

Avoid gender discrimination and
to reflect modern social realities.

Chap 1
Art. 4.3 State registration
of civil status acts

Is the reference to Law #483 from
31.12.08., Law #1198 from 18.03.15)
connected with personal ID?

Unclear whether this law is to be
repealed or incorporated into the
civil status law. It ought to be
made clear whether the new civil
status law is more of a
consolidation of various laws or
overrides any contrary laws.
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Chap. 3
Art. 4.5 State registration
of civil status acts

Add provisions for non-Tajik-speaking
citizens and legal residents.

Add provisions for illiterates.
Clarify whether the civil status law is

intended to cover as well creation of
personal 1Ds.

The state wishes to develop a
system that encompasses all
persons within its boundaries so
that it can assist the citizens and
residents to keep orderly track of
their status. An inclusive and
encompassing system facilitates
the locating of  persons
responsible for example for
fulfilling maintenance and other
duties provided for under the
family code, or assuring
inheritance rights.

Chap 1

Article 4.1.1 Activities in
the body of civil status acts
registration

Ministry of Justice is the supervising
authority for the civil registrar.
Reconsider.

This seems unusual since justice
ministries are concerned with
prosecutions, or review of
legislation and treaties. If the
registrar is responsible also for
personal IDs, then the
government may consider
moving the registration
functions to the ministry
responsible for interior affairs as
is common in many lands. If IDs
are not part of the work of the
Registrar’s Office, then the
Registrar could be placed under
the Bureau of Statistics. The
government should provide a
clear explanation for its policy
decision to make the Min of
Justice responsible.
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Chap 1

Art. 4.1.3 Activities in the
body of civil status acts
registration

Define who is the person of authority

who may appointment and dismiss the
head of the registrar — in the Ministry

of Justice?

For sake of clarity and possible
administrative appeals by
persons wishing to register their
status.

Chap 1
Art. 5.3 Civil status acts
registration

1%t sentence: add: his/her

Gender sensitive language

Chap 1
Art. 5.2 Civil status acts
registration

Rewrite: ‘Each record of registration
shall be in digital and written form with
digital backups and with written copies
in duplicate.”

For purposes of modernization
and easy access digital is
proposed. At the same time in
provinces where computerization
may be tardy, both forms of
keeping records are proposed.

Chap 1
Art. 5.3 Civil status acts
registration

Add in first sentence (see italics): “The
first copies of civil status act records,
both in digital and written form...’

For consistency with Art 5.2
supra.

Chap 1

Art. 6 Bodies responsible
for the state registration of
civil status acts

Add to the places for registration
officially registered midwives for
registration of births and hospitals for
registration of deaths and births.
Require the midwives and medical
centres to send the originals and
notarized copies to the central registry.

Since many do not have the funds
or time to travel to an official
govt. office, alternatives ought to
be offered. In many modern
states the medical personnel and
facilities are trained in
distributing forms checking their
correctness. Furthermore,
adding medical facility or
midwife is consistent with Art.
16.1 below which refers to
medical facilities having forms
for registering births.

Chap 1

Art. 6.3 Bodies
responsible for the state
registration of civil status
acts

Amend: ‘If the civil status of citizens of
Tajikistan living abroad is registered
by foreign state authorities under the
latter’s legal requirements, such
registration shall be acknowledged in
the civil registry of the Republic of
Tajikistan and copies filed in the
registry of the Republic Of Tajikistan.
However a citizen living abroad shall
register anew and separately with the
consular authorities of the Republic of
Tajikistan or with the state authorities
within the Republic of Tajikistan.’

Many states require registration
of civil acts of non-citizens
which take place in their
territory. No state may prohibit
such registration. There ought to
be cooperation and mutual
recognition among states to
mitigate conflict of laws. See
Article 9 below.
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Chap. 1

Art. 7 The competence of
the registrar offices that
conduct the state
registration of civil status
acts

Add (see
patronymic/matronymic.

italics):

Gender inclusive language.
While matronymic may not be
among the Tajikistan customs,
the  language can  cover
immigrants who have
matronymic names

Chap 1

Art. 7.2. The competence
of the registry offices that
conduct the state
registration of civil status
acts

Amend to add (see italics): ‘2. Jamoat
Shahrak and Dehot shall conduct the
state registration of birth, death,
marriage, civil partnerships and all
other events like change of name,
change of gender, establishment of
paternity and maternity and submit
monthly reports to the relevant city
(district) the body of civil status acts
registration. (Law #733 from 28.06.11.,
Law #1198 from 18.03.15.).’

Provision excluding registration of
marriages with non-Tajik citizens and
stateless persons ought to be deleted in
the light of recommendations made for
the draft family code.

For reasons of gender equality
and to prevent discrimination
between citizens and no-citizens
as marriage is a universal human
right.

Chap. 1

Art. 9 Governing body,
control and coordination
of body of civil status acts
registration. (Law #733
from 28.06.11.)

Reconsider making a ministry other
than the Ministry of Justice responsible
for the civil status registry.

Most modern states place the
registry under the Ministry of
Internal Affairs because the civil
registry is used for purposes of
military conscription, issuance of
personal IDs and passports.
Justice is  responsible  for
prosecutions and review of laws.
Alternatives include placing the
civil registry under the ministry
responsible for statistics and
Ccensus.

Chap 1

Art. 9.3 Governing body,
control and coordination
of body of civil status acts
registration. (Law #733
from 28.06.11.)

Delete the exclusion of marital status
documents from indexing.

Consistency on supervision or
control over all civil status
documents is needed, unless the
government gives a clear policy
reason for such exclusion.
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Chap 1

Art. 11.2 Reissuance of
certificates on state
registration of civil status
acts of the Ministry of
Justice of the Republic of
Tajikistan

Amend (see italics): A reissued
certificate on state registration of civil
status act shall be issued to:

- a person, who had applied for and
received her/his civil status
registration;

Inclusive gender language and
clarity of translation

Chap 1

Article 12 State fee
charges and provision of
value-added services for
actions on registration of
the civil status acts.

Add: “All fees and changes in fees shall
be publicly published and widely in all
media. The document issued by the
civil registry shall bear evidence of
payment of the actual fees.’

To avoid corruption.

Chap 1

Art. 13 Refusal to carry
out a state registration of
civil status act.

Add:

13.2: There shall be no costs connected
with an appeal from a refusal.

13.4 In case of refusal to register a civil
status act and in case there is no appeal,
the civil registrar shall maintain
statistics about the number of rejections
whether appealed or not appealed.

To avoid corruption in case
persons are reluctant to appeal
for lack of proper information or
lack of time, etc.

Chap 2
Art. 17. 3 Place of the
state registration of birth

Add to last sentence: ‘It shall be noted
that the birth took place during
transport and the mode of transport, e.g.
born in the air on plane with flight
number.’

In order to take into account
international laws and to reduce
statelessness.  Specifying the
actual space in which a person is
born can play a role later in life if
doubts arise or statelessness
threatens. Such information help
in establishing whether a person
may be entitled to citizenship
based ius soli.

Chap 2
Art. 18.3

Add her/his.

Inclusive gender language
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Chap 2
Art. 184. And 18.5

Add provisions for a penalty for not
registering within 3 months of birth of
the child.

Incorporate the provisions of Law 496.

Deterrents can be wuseful in
inculcating among citizenry the
need to regard birth registration
as a public duty.

Consolidating laws simplifies
access for the citizen to laws.

Chap 2

Art. 19.4 The procedure of
entering information about
parents into the act of
birth records

Amend regarding embryo implantation
‘Persons who are married or not
married...

Avoid discrimination between
married and married as modern
methods allow unmarried
persons too to benefit from
embryo implantation.

Chap 2

Art. 20. Name,
patronymic [matronymic]
name and surname record
of the child during the
state registration of birth

Add to title matronymic

Inclusive gender language

Chap 2

Art. 20.2 Name,
patronymic [matronymic]
name and surname record
of the child during the
state registration of birth

Add to first sentence: parents or one
parent

Consistency with other
provisions and avoiding gender
discrimination between parents.

Chap 2

Art. 20.4 Name,
patronymic [matronymic]
name and surname record
of the child during the
state registration of birth

Replace authority of trusteeship or
guardianship authorities with court,
which would decide in case the parents
do not agree on the name of the child.

Local child welfare authority can
be biased gender-wise or wish to
preserve the customs of the
cultural areas involved. A court
would presumably have more
objectivity in examining why the
parents differ.

Chap 2

Art. 22.4 State registration
of birth of a stillborn child
or a child who has died
during the first week of
life

Add provision for penalty if stillborn or
death of the child Is not registered
within 3 months, the penalty being
applicable to both the medical facility
and the parents/parent.

Deterrents can be wuseful in
inculcating among citizenry the
need to register civil status acts
as a public duty to protect the
rights and enforce the duties of
all.

Chap 2

Art. 23.2 e registration of
birth of a child who is
already 12 months and
older

Add: her/himself

Inclusive gender language
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Chap 2

Art. 24 Content of the
birth act record

Art. 24.1 Item 4

Check for inclusive gender language:
matronymic/ her/his

Delete “nationality’.

Inclusive gender language

Citizenship of the child appears
on the birth certificate. No need
to add nationality if it differs
from the citizenship. Otherwise
it can lead to discrimination.

Chap 2
Art. 25 Birth Certificate

Add matronymic

Inclusive gender language.

Chap 3
Art. 29 State registration
of the death of soldiers

Delete “in a general manner’. Rewrite:
1. State registration of the death of
soldiers  shall be based on
documentation of a military medical
facility or any other medical facility.’

The current phrasing is too
vague. Laws ought to be as
precise as possible.

Chap 3
Article 30. Application for
death registration

Penalty ought to be added for missing
the deadline for registration of death

Deterrents can be useful in
inculcating among citizenry the
need to register civil status acts
as a public duty to protect the
rights and enforce the duties of
all.

Chap 3
Art 30.3 Application for
death registration

Recommend incorporating Law 1198.

Consolidation of laws eases
citizens’ access to laws.

Chap 3
Article 31. Content of the
death act record

Delete reference to nationality.

Registering citizenship of the
deceased ought to suffice.
Reference to nationality if
different from citizenship can
lead to discrimination.

Chap 3 Delete reference to nationality. Registering citizenship of the

Article 32. Death deceased ought to suffice.

certificate Reference to nationality if
different from citizenship can
lead to discrimination.

Chap 4 Add to title marriage/civil | Modern states permit registration

Art. 33 Grounds for state
registration of marriage

partnerships.

of civil partnerships as an
alternative to marriage.
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Chap 4
Art. 34.1 Place of state
registration of marriage

Replace: Registration of the
marriage/civil partnership shall be at
the place where the
marriage/partnership ceremony was
concluded. Copies shall be sent to the
registrar offices in the residence/s of the
parties and to the residences of the
parents.

This law does not require that a
marriage or entering into a civil
partnership take place at the
residency of either party or
residency of the parents. Primary
is the consent and will of the
parties to the
marriage/partnership. Copies
sent to the residence/s of the
parents is a way to reach a
compromise between traditional
social controls and modern free
choice.

Chap 4
Article 35. Application for
marriage registration

Add to tile: marriage/civil partnership

Consistent with recommendation
above to recognize civil
partnerships.

Chap 4

Art. 35.1, Item 1 -
Application for marriage
registration

Add: patronymic/matronymic name

Inclusive gender language.

Chap 4

Art. 35.1. Item 1 -
Application for marriage
registration

Delete reference to nationality as item
to be registered.

In case nationality differs from
citizenship, deleting nationality
reduces chances for
discrimination.

Chap 4

Art.35.1, Item 7 -
Application for marriage
registration

Delete reference to marriage contract
that is only for marriages with non-
citizens.

For consistency with
recommendations for the family
code.

Chap 4
Art. 35.2 Application for
marriage registration

Delete. All parties must be present.

Permitting registration when
only one party is present
contradicts Art. 36.5 below. Even
if it did not, marriage registration
without one of the parties can be
to the detriment of the weaker
party, especially female partners.
Their presence at registration
ought to be obligatory. It serves
as a control by the authorities to
assure that the female consent is
informed and freely given.
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Chap 4
Art. 36.2 The procedure of
state registration of

A penalty for failure to register the
marriage/civil partnership within 3
months ought to be specified and

For reasons of deterrence and
educating the public on the
public necessity for registration

marriage widely publicized. to protect rights and enforce
duties.
Chap 4 Replace reference to Part 2 with exact | For sake of precision and easy

Art. 36.3 The procedure
of state registration of
marriage

citation of the Article, sub-article etc.

reference for citizens.

Chap 4

Art. 36.4 The procedure
of state registration of
marriage

Delete following sentence ‘The state
registration of the marriage of persons
who had lowered the marriage age in
the prescribed legal procedure, shall be
conducted without a month's waiting
period, if it is desired by the person
entering into marriage.’

As the provision reads now it is
very opaque. Any exceptions to
marriages/ civil partnerships
under the age of 18 ought to be
deleted in order to protect
especially females whose clear
consent can be problematic to
establish.

Chap 4

Art. 36.6 The procedure of
state registration of
marriage

Add to first sentence: (see italics): ‘At
the request of the persons entering into
a marriage, the state registration of the
marriage can be performed in a festive
atmosphere, both in the premises of the
body of civil status acts registration,
and outside of it. State registration of
marriage outside the body of civil status
acts registration shall be carried out
only with the written consent of the
head of the body of civil status acts
registration and in accord with the
forms of registration provided to the
places authorized outside the civil
registry office.’

To protect rights of the weaker
partners in particular.

Chap 4

Art. 36.7 The procedure of
state registration of
marriage

Delete.

If a person is ill, the illness may
affect their ability to consent
fully. Any suspicion of consent
lacking or weakened ought to be
eliminated. For example, if an
illness is due to old age and the
female partner is younger, there
is a risk of lack of informed
consent.
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Chap 4

Art. 36.8 The procedure of
state registration of
marriage

Replace phrase ‘in consultation with’:
(see italics): State registration of
marriage with a person in custody or
serving a sentence in prison, shall be
conducted in the premises allocated by
the chief of specific institution in
consultation with the consent of the
body of civil status acts registration and
using the forms of the civil registry,
which shall be sent in original to the
civil registry in the district and copy
kept at the said institution of detention.

For sake of consistency, cf Art.
36.6, and to maintain supervisory
control by the civil registrar.

Chap 4
Art. 36.9 The procedure of

Remove reference to special marriage
contract for marriage/civil partnerships

Consistency with
recommendations for the draft

state registration of between Tajikistan citizens and | Family @ Code to  avoid

marriage foreigners/stateless persons. discrimination in the human right
to marry.

Chap 4 Delete reference to change of name of | Does not seem relevant for

Avrticle 37.3 The procedure
for recording the surnames
of the spouses at the state
registration of marriage

one spouse does not change name of
other spouse/civil partner.

purposes of marriage or civil
partnerships. This can be
regulated in the law that pertains
name change under any other
circumstances.

Chap 4
Art. 38. Content of the
marriage act record

Add matronymic.
Delete reference to nationality.

Inclusive gender language.
If nationality and citizenship
differ, reference to nationality
can lead to discrimination.

Chap 5
Art. 40 Grounds for state
registration of divorce

Amend title: Grounds for state
registration of divorce or nullity or
termination of civil partnership

Add as last item: Court recognition of
end of civil partnership contract

with
recognize

Consistency
recommendation to
civil partnerships.
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Chap 5 Rewrite (see italics): Grounds for state | For sake of clarity.

Art. 40 Grounds for state | registration of divorce or nullity or | Consistent with recommendation
registration of divorce termination of civil partnership to register civil partnerships.
Grounds for state registration of
divorce/nullity/termination  of  civil
partnerships shall be the following:

- joint application for divorce
registration of spouses who have no
common children under 18 years old;

- an application for divorce registration
filed by one of the spouses,

-based on a court decision (verdict)
entered into legal force in respect of the
other spouse, if he is recognized to be
missing by the court, or incapable, or
convicted of a crime to imprisonment
for a term exceeding three years;

- on application for termination of the
marriage based on document of a
prescribed form on the death of a
spouse or a court decision on the
recognition of one of them died;

- on application by one spouse based on
a court decision on
divorce/nullity//termination  of civil
partnership, or nullity of the marriage
which came into leg al force.

Chap 5 Add new sub-section: Art. 40. 1 All | To avid corruption and protect
Art. 40 Grounds for state | courts granting and issuing divorce or | especially the weaker spouse
registration of divorce nullity decree or termination of a civil | who may not have been served a

partnership must forward certified | court notice.
copies to the civil registrar for latter’s
records. The judgment does not replace
or substitute for application of the
parties to the marriage or civil
partnership for registration at the civil
registry.
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Chap 5
Article 41. Place of the
state registration of

Modify to require registration of
divorce/nullity/end of partnership in
both residences of parties not simply in

To protect the weaker spouse,
women in particular, who may
have been abandoned in remote

divorce common residency of concerned parties | villages.
or one residency of one party.
Chap 5 Modify to include partners to civil | Consistent with recommendation

Article 42. Procedure of
state registration of
divorce by mutual
agreement of the spouses
who do not have common
children under 18 years
old

partnership.
Pay attention to inclusive gender
language, e.g. matronymic.

to add civil partnership.
Inclusive gender language

Chap 5

Art. 42.2, Item 5
Procedure of state
registration of divorce by
mutual agreement of the
spouses who do not have
common children under
18 years old

Add matronymic.

Delete reference to nationality.

Delete from registration reasons for
divorce

Add last sentence: Certification of no
common children under age 18 and
documents with names of children,
their DoB and their residencies.

Gender language.

Issues of discrimination when
nationality and citizenship are
not the same.

Reasons for  purposes of
registration  are  irrelevant.
Reason enough is the mutual
agreement.

To avoid corruption.
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Chap 5

Art. 42.3 Procedure of
state registration of
divorce by mutual
agreement of the spouses
who do not have common
children under 18 years
old

Rewrite: Both parties shall appear for
registration of the application for
mutually agreed
divorce/nullity/termination  of civil
partnership. Each party files for
registration in her/his district if they
cannot appear simultaneously, in which
case each civil registry office shall
notify the other. Once both parties have
filed in separate districts, the
registration may be completed and each
civil registry shall have a copy of the
record of the other.

To protect the  weaker
partner/spouse, especially
partners of migrant workers who
exercise talag. If the divorce is
mutual, there is no need to make
allowance for non-appearance
and notarization of consent to
end the relationship. The
documents signed purportedly by
a woman can be forged or her so-
called consent can be compelled.
Free informed consent to divorce
is as important as informed
consent to the marriage.

Chap 5

Art. 43 Procedure of state
registration of divorce
upon the application of
one of the
spouses/partners

Pay attention to adding provisions for
civil partnerships.

Consistency

Chap 5

Art. 44.1 The procedure of
state registration of
divorce on the basis of
court decision (Law #483
from 31.12.08.)

Ditto

Ditto

Chap 5

Avrticle 45. Keeping or
changing surnames by the
spouses after divorce

Amend to add that in case of no
agreement  between the  former
spouses/partners, the court shall decide.

To close a gap in the law.

Chap 5
Art. 46 Content of the
divorce act record

Add matronymic.

Delete reference to nationality.

Include reference to civil partners.

Inclusive gender language.

If nationality and citizenship
differ, registering nationality can
lead to discrimination.

Consistent with

recommendations above.
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Chap 5
Art. 47 Certificate on
divorce registration

Ditto.

Ditto.

Chap 6
Article 48. Grounds for
state registration of

Add Art. 48.1: All courts issuing a
judgment for adoption shall send copies
of the judgment to the civil registry in

To avoid corruption.

adoption the place of the former residence of the
child and the residence of each of the
former parents.
Chap 6 Delete reference to notification by the | To avoid corruption. As adoption

Article 50.1 Application
for state registration of
adoption

guardianship authorities. Registration
of adoption is exclusively in the hands
of the adoptive parents/parent.

is by court decision,
administrative interference is
unnecessary.

Chap 6

Article 50.1 and 50.3
Application for state
registration of adoption

Amend: Delete provision permitting
the civil registry to register adoption on
its initiative. Provide for penalties if
adoptive parents do not register within
the time limit set by the law

Consistency with all  other
provisions of the civil registry
law, under which concerned
parties are held responsible for
registrations. The government
shall need to make plans on how
to enforce the law fully.

Chap 6

Art. 51 and Art. 52
Content of the adoption
act record

Pay attention to gender language, e.g.
matronymic
Delete reference to nationality.

Gender language.

Avoiding discrimination on basis
of nationality when not the same
as citizenship.

Chap 6

Art. 53.2 and 53.3
Changes in birth act
records in relation with
the child adoption

Delete reference to changing actual
place of birth for adopted child and
changing to place of residence of
adoptive parent/parent at their request.

If child has right to information
about her/his biological parents
with help of records of the
original birth date, this provision
undermines that right.

Chap 6

Art. 56.3 Ensuring the
secret of adoption records
by the bodies of civil
status acts registration

Penalty for divulging secrets about
adoption ought to be specified.

For sake of clarity and

knowledge of citizens.
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Chap 7 State Registration
for Paternity

Amend word paternity in title and
ensuing provisions of Art. 57 to Art. 67

Gender equality and consistency
with the draft Family Code.

Art. 57 - to read ‘parentage’.
Rewrite: - joint application for
parentage establishment if parents are
not married at the moment of the
child’s birth;
- an individual application for
parentage if parents not married,;
- court's decision on the establishment
of parentage.
Chap 7 Deadline for joint application ought to | Consistency and setting

Art. 59.1 The state
registration of
establishment of parentage
on the basis of the joint
application of the child's
father and mother who are
not married to each other
at the time of the child’s
birth

be set and penalty for lateness.

deterrents in order to make the
public aware of importance of
registration to protect rights of
the child.

Chap 7

Art. 59.4 The state
registration of
establishment of parentage
on the basis of the joint
application of the child's
father and mother who are
not married to each other
at the time of the child’s
birth

Pay attention to gender language, e.g.
inserting matronymic and
acknowledgement of mother in
addition to father. Delete references to
nationality.

Inclusive gender language.
Avoiding discrimination
nationality is not same as
citizenship (see above)

Chap 7

Art. 60.1 The state
registration of paternity
[parentage] establishment
of the child’s father who
is not married to the
child’s mother at the
moment of the birth of the
child.

Amend: In case either parent has died
or been deemed incapable, the
application of the other parent for
establishing parentage shall provide
proof of parentage by way of DNA
tests, or if inconclusive, e.g. in case of
DNA tests of relatives of a deceased
parent, by way of other means of
evidence such as witnesses’ testimony.
Costs of DNA tests shall be met by the
office of the civil registry.

Use of DNA is the most common
modern method used in forensics
for establishing parentage.
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Chap 7

Article 62. Refusal to
carry out a state
registration of paternity
[parentage] establishment

Rewrite: The civil registrar may refuse
to register an application for parentage
of the child if already established
according to law and if the application
is not accompanied by evidence of
fraud or other DNA tests and witnesses’
testimony. An internal administrative
appeal from the refusal shall be allowed
within 2 months of the refusal.

For clarity’s sake and to prevent
fraud.

Chap 7
Art 66 Amendments to the
child’s birth act record in

Amend language to include maternal
parentage, not exclusively paternal
parentage, especially in the light of

Gender equality

connection with the recommendations to use modern
[parentage] forensic methods.
Chap 8 State Registration | Pay attention to gender inclusive | Gender equality.

of changing name,
patronymic [matronymic]
name and surname

language, e.g. matronymic throughout
the Chapter.

To avoid discrimination on basis

Delete references to nationality | of discrimination if nationality
throughout the Chapter. differs from citizenship.
To maintain  stability in
contractual relations, such as
Art. 67.1 Recommend raising age for change of | when a minor has entered into a
name to 18. contractual/credit  relationship
under false presence of being of
the age of majority then changes
her/his name to escape detection.
Chap 8 Add to the agencies to be notified the | Ditto.

Art. 69.6 Procedure of
state registration of
changing surname, name
and patronymic
[matronymic[ name (Law
#1198 from 18.03.15.)

commercial registry for credit and
contracts.

Chaps 9 and 10 on
amendments and recovery

Ay attention to inclusive gender
language and delete references to
nationality.

Gender and avoiding
discrimination on the basis of
nationality.

Chap 11 Archive for the
body of civil stats acts

Add provisions for the digitalization of
archives and ongoing registration,
maintain  written copies alongside
digital copies.

For easier access and requests for
reproduction of documents.
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Annex B: Biography of Expert

Christina Jones-Pauly

Dr. Christina Jones-Pauly is a world known comparative law expert with wide field
experience in Africa, Asia and the Mid-East for the last 25 years. She has a Ph.D. in
comparative legal systems (European, Islamic and African) and a Dr jur in public
international law. She has undertaken field research and training in the fields inter alia of
gender, SGBV, constitutionalism, human rights, justice reform, digitalizing judicial judgments
and statutes, transitional justice and peace, conflict of laws, social safety nets, trafficking and
migration, land tenure, UN treaties country reports. She has taught at the universities of
Oxford, Harvard, Bonn, Bamberg, Bielefeld, Goettingen, Nairobi and serves as a consultant
for UN and bilateral donor agencies, and governments of post-conflict countries. She has
authored several books and peer-reviewed articles.
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Annex 1


to the Order of the Minister of Justice


of the Republic of Tajikistan


Dated: June 29, 2016, No. 105


Guideline


of the Technical Working Group No. 1


1. Information on the Project «Support for the main parameters of DCSA information system in Tajikistan":


The Project objectives are as follows:


- Ensure the sustainability of activities of DCSA information system, promotion and contribute to the improvement of DCSA documentation process;


- Contribute to the improvement of the quality of demographic data in the Republic of Tajikistan through the improvement of timely and qualitative public access to 7 types of civil status registration.


In order to achieve the specified objectives, it is necessary to implement the following measures:


Measure 1. Ensuring continuous functioning of DHIS Information System (hereinafter referred to as IS);


Measure 2. Development of a training Program for use of IS in DCSA in coordination with the Ministry of Justice of the Republic of Tajikistan and its handing over to the Institute of professional development of the personnel of law enforcement, justice and legal services of enterprises, institutions and organizations of the Ministry of Justice of the Republic of Tajikistan (hereinafter - the Institute of professional development);


Measure 3. Adapting of IS DHIS to the requirements of DCSA system and the Ministry of Justice with respect to the reporting system for the Agency for Statistics under the Presidential Office of the Republic of Tajikistan and the Ministry of Health and Social Protection of Population of the Republic of Tajikistan;


Measure 4. Arrange of DHIS system in accordance with the requirements of users and the request of interested parties (MJ, DCSA and other partners), testing and elimination of errors;


Measure 5. Improving the knowledge level, the technical ability of the key users regarding the use of the system, as well as a new system functions and modifications;


Measure 6. Strengthening of ability of the technical specialists of the division and sections of DCSA in terms of independent management of the systems and equipment.


2. The main outcomes of the Project:


Outcome 1: Ensuring continuous work of IS (based on the facts of the reports entered by the Civil Status Registration in to the system); October 25, 2016 (50%) and up to 25 March 2017 (100%);


Outcome 2: Developed training program on the use of IS in DCSA coordinated with the Ministry of Justice and handed over to the Institute of Professional Development until October 25, 2016 (100%);


Outcome 3: Adapted IS DHIS to DCSA requirements and the Ministry of Justice with respect to the reporting system for the Statistical Agency and the Ministry of Health and Social Protection of the population (based on facts of reports/technical decisions and the adopted reforms by DCSA) - October 25 2016 (100%);

Outcome 4: Adjusted and compiled DHIS system in accordance with the requirements of users and the request of interested parties (and, DCSA and other partners) - 25 October 2016 (50%) and up to 25 March 2017 (100%);


Outcome 5: Strengthened knowledge and technical ability of main users in terms of use of the system (training materials, training reports in the place of work by the experts of DCSA and Agency of Statistics) - March 25, 2017 (100%);


Outcome 6: Technical ability of DCSA professionals in independent management of the System after the completion of the Project (reports on trainings, transfer of ability/skills and monitoring of the identified specialists by the Ministry of Justice, DCSA) - till March 25, 2017 (100%).


3. The purpose of the working group organization

To ensure coordination and collective understanding of the results of the Project and its changes needed for the System, providing the appropriate authority (and responsibility) to representatives of key stakeholders to participate in coordination of requirements for DCSA. To achieve the above-mentioned goals, a technical working group has been established, which jointly with the project professionals have to make decisions on identification of the actual needs and priorities of users and interested parties. The general purpose of TWG No. 1 is “To ensure continuous functioning and improvement of activities of IS DCSA ". TWG members should be involved in setting of tasks and in reaching of results for proper implementation of the assigned requirements and   responsibilities.


4. Objectives of TWG No. 1:


- to provide authority for issuance of decisions by the stakeholders regarding the prioritized functional requirements of IS DCSA;


-to determine the prioritized directions of information reporting system of DCSA for maximum and effective use of allocated funds;


-constant supervision and approval of activities of IS DCSA and to ensure expediency of the undertaken measures for guaranteed and continuous functioning.


5.  Tasks of TWG No. 1:


- The use of professional knowledge and experience of TWG members to provide accurate and appropriate determination of the following requirements, functional priority for IS of DCSA:


- Inform officials about the project reports necessary for the interested parties (DCSA, Agency of Statistics, Ministry of Justice, Ministry of Health and Social protection of population), which are taken from the data entered by DCSA system;


- development of recommendations to the Ministry of Justice for the purpose of expanding of data that are needed to be collected and entered by IS of DCSA to get better results from the IS of DCSA;


- Inform officials on the potential dangers of the Project in connection with the use of IS, on existence of inconsistency and the importance of clarity and simplicity of the system interface;


- Participation in coordination and harmonization of measures for ensuring of stable and continuous activity of DCSA system, including use of IS, issuing of recommendations in terms of work safety in the event of damage to the system or equipment;


- To facilitate the work of the Project in terms of collecting of information on the request of users on the revealed deficiencies and errors in the system work, on the desire to improve the system interface, as well as the mediators in negotiations on priority changes;


- To facilitate the work of the Project in the implementation of the outcomes 1, 3, 4 in the stipulated time-frame and in accordance with the present Guideline and satisfying of the stakeholders.


6. The rights of members of the TWG No. 1:


- To express own position with regard to their bodies interests;


- To facilitate in efforts to gain the high quality of outcomes and to reach the envisaged and agreed requirements in the system work;


- To use their knowledge and skills in the areas included under the tasks of TWG as much as possible;


- extending of recommendations aimed at improve of the activity of the Working Group and the Project as a whole.


7.  Obligations of members of TWG No. 1:


- Use the appropriate forces and time to carry out the instructions entrusted to the members of TWG No.1 by the bodies which have nominated them;


- Regularly informing their authorities on the activities within the TWG 1 and the Project work regarding the Outcomes 1,3,4;


- Regularly informing the members of TWG No. 1 on news and innovations occurred in the bodies related to the goals of TWG 1;


- to have constructive understanding and adhere to criticism and abuse prevention in relations and observing of work ethics and courtesy.


8. Membership in TWG No. 1:


The following key parties and stakeholders can be represented to the Working Group:


- Ministry of Justice, DCSA;


- The Ministry of Health and Social Protection of population and SI of "National Center for Statistics and medical information":


- Statistical Agency and SI " General Computer Center";


- Members of the Project;


- Representatives of partners - UNDP, UNFPA, UNICEF, GIZ and others.


9. Schedule and working procedures:


TWG No. 1 uses two approaches in its activities: General meeting of all members of TWG and the personal (individual) activities of the specialists and members of the Working Group. Overall final results are made available for study and recommendations to members of the Group in advance and their final approval is made during the General Meeting of TWG. The term of running of the Working Group is unlimited, but it is required to work enthusiastically up to July 10, 2016 in line with the needs, taking into account the requirements of the reporting system. All the requirements need to be coordinated and officially formulated before the end of July 2016 in order to enable the information technology professionals (programmers) to launch their activities.

The following reporting dates for TWG 1 are must:


• October 25, 2016 - 50% of works on Outcome No.1; 100% on Outcome No. 3 and 50% on Outcome No. 4:


• March 25, 2017 - 100% on Outcomes 1,2 and 3.


In the course of correspondence via e-mail TWG members have to provide their response no later than 24 hours. In the case of the need and in many cases to fulfill the requirements of the set tasks the members of TWG have to inform the coordinating members of TWG on such necessities.


Annex 2


to the Order of the Minister of Justice


of the Republic of Tajikistan


Dated: June 29, 2016, No. 105


Guideline


of the Technical Working Group No. 2


1. Information on the Project «Support for the main parameters of DCSA information system in Tajikistan":


The Project objectives are as follows:


- Ensure the sustainability of activities of DCSA information system, promotion and contribute to the improvement of DCSA documentation process;


- Contribute to the improvement of the quality of demographic data in the Republic of Tajikistan through the improvement of timely and qualitative public access to 7 types of civil status registration.


In order to achieve the specified objectives, it is necessary to implement the following measures:


Measure 1. Ensuring continuous functioning of DHIS Information System (hereinafter referred to as IS);


Measure 2. Development of a training Program for use of IS in DCSA in coordination with the Ministry of Justice of the Republic of Tajikistan and its handing over to the Institute of professional development of the personnel of law enforcement, justice and legal services of enterprises, institutions and organizations of the Ministry of Justice of the Republic of Tajikistan (hereinafter - the Institute of professional development);


Measure 3. Adapting of IS DHIS to the requirements of DCSA system and the Ministry of Justice with respect to the reporting system for the Agency for Statistics under the Presidential Office of the Republic of Tajikistan and the Ministry of Health and Social Protection of Population of the Republic of Tajikistan;


Measure 4. Arrange of DHIS system in accordance with the requirements of users and the request of interested parties (MJ, DCSA and other partners), testing and elimination of errors;


Measure 5. Improving the knowledge level, the technical ability of the key users regarding the use of the system, as well as a new system functions and modifications;


Measure 6. Strengthening of ability of the technical specialists of the division and sections of DCSA in terms of independent management of the systems and equipment.


2. The main outcomes of the Project:


Outcome 1: Ensuring continuous work of IS (based on the facts of the reports entered by the Civil Status Registration in to the system); October 25, 2016 (50%) and up to 25 March 2017 (100%);


Outcome 2: Developed training program on the use of IS in DCSA coordinated with the Ministry of Justice and handed over to the Institute of Professional Development until October 25, 2016 (100%);


Outcome 3: Adapted IS DHIS to DCSA requirements and the Ministry of Justice with respect to the reporting system for the Statistical Agency and the Ministry of Health and Social Protection of the population (based on facts of reports/technical decisions and the adopted reforms by DCSA) - October 25, 2016 (100%);

Outcome 4: Adjusted and compiled DHIS system in accordance with the requirements of users and the request of interested parties (and, DCSA and other partners) - 25 October 2016 (50%) and up to 25 March 2017 (100%);


Outcome 5: Strengthened knowledge and technical ability of main users in terms of use of the system (training materials, training reports in the place of work by the experts of DCSA and Agency of Statistics) - March 25, 2017 (100%);


Outcome 6: Technical ability of DCSA professionals in independent management of the System after the completion of the Project (reports on trainings, transfer of ability/skills and monitoring of the identified specialists by the Ministry of Justice, DCSA) - till March 25, 2017 (100%).


3. The purpose of the working group organization

To ensure the capacity building and ability of the personnel of DCSA in the field of using of IS DCSA, it is necessary to train them till the degree that they could constantly train and assist the staff of DCSA in all the problems they face during the activities. Module developed by the Institute of Professional Development and training courses will be organized for using of IS of DCSA. The project will prepare the necessary expertise to develop training programs, materials and teachers, and the Institute of Professional Development will organize training courses with the involvement of trained teachers. The working group aims at involving all stakeholders in preparing the training program, as well as to contribute to the improvement of content of the training courses in order to obtain more effective results for DCSA and for partners.


4. Objectives of TWG No. 2:


- Providing the right of decision-making to stakeholders in the matters of initial requirements for studies in using of IS of DCSA;


- Determination of the structure of the educational and training programs and curricula for the use of IS of DCSA;


- Supervision and approval of the suitability of the curricula and the content of courses to the needs of stakeholders.


5.  Tasks of TWG No. 2:


- To use of professional knowledge and experience of TWG members in the process of developing of the program, curricula and course materials for “Use of information system of DCSA”.

- Development of recommendations to the Ministry of Justice and DCSA regarding the scope and the form of training, taking into account the experience obtained during the previous trainings on the use of IS of DCSA;


- To facilitate the work of the Project in the approval and implementation of programs and training materials;


- To inform the stakeholders on the progress of activities toward the implementation of the set tasks;


- To facilitate the work of the Project in the implementation of the outcomes 2 and 5 in the stipulated time-frame and in accordance with the present Guideline and satisfying of the stakeholders.


6. The rights of members of the TWG No. 2:


- To express own position with regard to their bodies interests;


- To facilitate in efforts to gain the high quality of outcomes and to reach the envisaged and agreed requirements in the system work;


- To use their knowledge and skills in the areas included under the tasks of TWG as much as possible;


- extending of recommendations aimed at improve of the activity of the Working Group and the Project as a whole.


7.  Obligations of members of TWG No. 2:


- Use the appropriate forces and time to carry out the instructions entrusted to the members of TWG No.2 by the bodies which have nominated them;


- Regularly informing their authorities on the activities within the TWG 2 and the Project work regarding the Outcomes 2 and 5;


- Regularly informing the members of TWG No. 2 on news and innovations occurred in the bodies related to the goals of TWG 2;


- to have constructive understanding and adhere to criticism and abuse prevention in relations and observing of work ethics and courtesy.


8. Membership in TWG No. 2:


The following key parties and stakeholders can be represented to the Working Group:


- Ministry of Justice, DCSA;


- The Institute of Professional development;

- Representatives of the Project;


- Representatives of partners - UNDP, UNFPA, UNICEF, GIZ and others.


9. Schedule and working procedures:


TWG No. 2 uses two approaches in its activities: General meeting of all members of TWG and the personal (individual) activities of the specialists and members of the Working Group. Overall final results are made available for study and recommendations to members of the Group in advance and their final approval is made during the General Meeting of TWG. The term of running of the Working Group is unlimited, but it is required to work enthusiastically up to July 10, 2016 to submit the recommendations on structure, required materials for the program and curricula.


The following reporting date for TWG 2 is must:


    • The developed training program and curricula for use of IS in DCSA should be coordinated with the Ministry of Justice and submitted to the Institute of the Professional Development before October 25, 2016 (100%).


In the course of correspondence via e-mail TWG members have to provide their response no later than 24 hours. In the case of the need and in many cases to fulfill the requirements of the set tasks the members of TWG have to inform the coordinating members of TWG on such necessities.
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‘Support to Civil Registration Reform in Tajikistan’ Project
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DRAFT

‘SUPPORT TO CIVIL REGISTRATION REFORM IN TAJIKISTAN’ PROJECT

Resource Mobilization Document

1. Background:

The Functional Review of the Civil Registration Offices under the ongoing ‘Access to Justice in Tajikistan’ project of UNDP funded by the Swiss Agency for Development and Cooperation (SDC) and the extensive stakeholder consultation process conducted by UNDP and SDC throughout 2015 gave rise to the new development initiative focused on supporting the ongoing civil registration reforms in Tajikistan. The processes resulted in the launch of Phase I of the ‘Support to Civil Registration Reform in Tajikistan’ project in line with the State Programme on institutional development of Civil Registration Offices (2014-2019). 

The project will be implemented by UNDP in close cooperation with the Ministry of Justice. The project will work with the different actors at different levels to make civil registry institutions and mechanisms more responsive to the populations needs and more functional, by developing capacities among the relevant institutions and stakeholders and by simplifying and standardization the processes. This will include more refined capacity development approaches and creating strategic partnerships with other institutions, such as the jamoat bodies, the Ministry of Foreign Affairs, Ministry of Health and Social Protection, and the Ministry of Interior. The project will adopt a human rights based approach and will work on both the supply and demand sides of civil registration service provision enabling each side to substantively contribute to implementation of the civil registration reform process.

Overall the Project management responsibility will be with UNDP Tajikistan. Other UN Agencies and INGOs active in civil registration area will also be engaged based on their comparative advantages. The Project will be implemented from January 2016 to December 2023 in two phases. The total estimated cost of the project for Phases I & II is equivalent to USD 10,5mln.



2. Scope

To implement the ‘Support to Civil Registration Reform in Tajikistan’ project,  UNDP signed an agreement with the Swiss Agency for Development and Cooperation in Tajikistan (SDC) a Third Party Cost Sharing agreement to implement ‘Support to Civil Registration Reform in Tajikistan’ project. The Agreement covers Phase I of the project (January 2016- December 2019) with the total funding of USD 4,214,963. UNDP will also contribute USD 1,024,826. Thus, the total project budget for Phase I is USD 5,239,789. There is a need to attract additional resources to ensure complete and timely implementation of civil registration reform process.

According to Article 1.b.6 of the Agreement, ‘UNDP shall make every effort to mobilise additional resources from other donors for the implementation of the project’. 

The present document outlines the steps UNDP will take to meet the provisions of Article 1.b.6 of the Agreement. The document will serve as a guiding document/roadmap for UNDP and responsible staff, primarily the International Project Manager, to meet the set resource mobilization targets. The document will be reviewed regularly and will be subject to adjustments to reflect the developments on resource mobilization for civil registration reform. 

The main goal of the present document is to ensure timely and efficient implementation of ongoing civil registration reforms in Tajikistan. The main expected outcome is adequate financing is available for the ongoing reform process. The main target is to attract at least USD 5mln by the end of 2019. 



3. Strategy:

To mobilize additional resources, UNDP will approach external sources of funding, including traditional and untraditional donors, as well as emerging donors such as KazAID, Azerbaijan International Aid Agency, etc. Internal in house resources within UNDP will also be explored. This includes the Bureau for Policy and Programme Support (BPPS), Thematic Trust Funds (Democratic Governance Thematic Trust Fund, Slovak Trust Fund, Check Trust Fund, etc). UNDP Tajikistan Country Office, jointly with the Istanbul Regional Hub, will be formulating new proposals focused on public administration and/or related reforms and those focused on infrastructure development having in mind the funding gap under the ‘Support to Civil Registration Reform in Tajikistan’ project.

A comprehensive Project Communication Strategy will be developed to rise awareness among the donors and enhance opportunities for funding. The donor and/or internal scoping missions aimed at assessing/monitoring UNDP Tajikistan programmes will also be used to communicate project outcomes and define potential entry points for funding or synergizing relevant programmes.



3.1 Overview of 2016 Budget

In 2016, UNDP Tajikistan has entered into the new programme cycle (2016-2020). The Country Programme Document is composed of the following priority areas:

1. Improved governance, rule of law and access to justice;

2. Sustainable and equitable economic growth;

3. Social equity and protection of vulnerable groups from violence and discrimination;

4. Resilience and environmental sustainability;

Indicative budget per priority area of the Country Programme Document is as follows: 

Table 1 - Overview of Indicative CPD budget

		Priority area

		Indicative Budget



		

		Regular (internal)

		Other (donor)

		Total



		Improved governance, rule of law and access to justice;

		USD 4,585,000



		USD 50,574,000

		USD 55,159,000

31%



		Sustainable and equitable economic growth;

		 USD 5,049,000

 

		USD 63,922,000

		USD 68,971,000

38%



		Social equity and protection of vulnerable groups from violence and discrimination;

		 USD 2,548,000



		USD 18,893,000

		USD 21,441,000

12%



		Resilience and environmental sustainability;

		 USD 3,129,000

 

		USD 31,300,000

		USD 34,429,000

19%



		TOTAL:

		USD 15,311,000

		USD 164,689,000

		USD 180,000,000







‘Support to Civil Registration Reform in Tajikistan’ project falls under Priority Area 1: Improved governance, rule of law and access to justice. 

UNDP Tajikistan’s budget for 2016 totals USD 32mln. The major donors include EU (16.46%), SDC (10.15%), JICA (17.16%) and Global Fund (28.36%). 



Table 2 - Distribution of budget by donors

		Donor

		Amount

		Percentage



		UNDP

		       2,494,971.00 

		7.99%



		SDC

		       3,169,988.00 

		10.15%



		JICA

		        5,358,672.00 

		17.16%



		Government of Russia

		       2,850,105.00 

		9.12%



		Government of Finland

		       1,344,112.00 

		4.30%



		GFATM

		        8,858,373.00 

		28.36%



		EU

		        5,140,251.00 

		16.46%



		GEF

		           638,358.00 

		2.04%



		SIDA

		             68,934.00 

		0.22%



		Peacebuilding Fund

		           515,000.00 

		1.65%



		UNHSTF

		           126,100.00 

		0.40%



		USDOS

		           650,000.00 

		2.08%



		UNEP

		             21,741.00 

		0.07%



		GRANT TOTAL

		31,236,605.00 

		100%







UNDPs internal resources (TRAC) allocated for ongoing programmes total USD 2,494,971, including 28% of USD0,6mln for Priority Area 1.

Table 4 - Distribution of UNDP's internal resources by clusters

		Donor

		Amount

		Percentage



		Sustainable Development

		      715,000.00 

		29%



		Health Cluster

		      348,000.00 

		14%



		Good governance

		      607,037.00 

		24%



		CPR

		      294,111.00 

		12%



		Energy and environment

		      339,448.00 

		14%



		Other

		      191,375.00 

		8%



		GRANT TOTAL

		2,494,971.00

		100%







The total (internal and donor) funds allocated for CPD Priority Area 1 comprise 36% of the total annual budget or USD11 mln. 

Table 3 – Donors contributing to CPD Priority Area 1

		Donor

		Amount

		Percentage



		EU

		4,930,606.00

		43%



		SDC

		2,101,804.00

		18%



		Government of Finland

		615,676.00

		5%



		JICA

		3,108,600.00

		27%



		UNDP

		607,037.00

		5%



		GRANT TOTAL

		11,363,723

		100%







SDC provides financial support to the following projects of UNDP under CPD Priority Area 1:

· ‘Access to Justice in Tajikistan’ project

· ‘Support to Civil Registration Reforms in Tajikistan’ project, and

· ‘Support to DCC Secretariat’ project

SDC allocations for CPD Priority Area 1 in 2016 is equivalent to USD2, 101,184 or 18,5% of total funds. Allocations of UNDPs internal resources for the above projects is USD 289,537 or 12% of total project funds. The total allocation for ‘Support to Civil Registration Reform in Tajikistan’ project for 2016 is USD 1,091,949. This represents 40% of SDC allocations and 48% of UNDP allocations for CPD Priority Area 1. Despite the considerably large allocations of the Government of Switzerland and UNDP to the project, the committed funds represent only 50% of the estimated amount required for complete and timely implementation of the civil registration reform process. 

The estimated budget of ‘Support to Civil Registration Reform in Tajikistan’ project for Phase I (2016-2019) and Phase II (2020-2023) is USD 10,5mln or CHF 8mln. The total financial commitments made to the project include contributions from SDC (USD 4,214,963) and UNDP (1,024,826) totaling USD 5,239,789. In addition, UN Women and UNFPA will provide co-financing of USD 88,200 and USD 149,000 respectively totaling USD 237,200. UNDP is also working with the Bureau for Programme and Policy Support to attract additional USD 250,000. The final confirmation on the funding will be made closer to end of 2016. Thus, to date the total funds mobilized to support the ongoing civil registration reform are equivalent to USD 5,476,989 or 53% of the estimated amount. Subject to positive confirmation from BPPS, the funding will increase to USD 5,726,989 or 55%.



3.2 Potential sources of funding

UNDP will be proactively engaged in resource mobilization process to provide substantive and comprehensive technical and financial support to ensure that (1) the project milestones are duly met; and (2) the ongoing civil registration reforms in Tajikistan is implemented on time. For this purpose, UNDP Tajikistan will utilize the available professional networks, technical expertise and financial resources within UNDP at the global, regional and country levels. Within UNDP, there are different sources of funding. The main list[footnoteRef:1] of potential sources of funding to be tapped via UNDP’s corporate infrastructure include: [1:  The list will be regularly reviewed and modified accordingly.] 


Global level:

· Bureau for Programme and Policy Support and 6 Global Policy Centres, specifically the Oslo Governance Centre[footnoteRef:2] and Global Centre for Public Service Excellence[footnoteRef:3].  [2:  http://www.undp.org/content/undp/en/home/ourwork/global-policy-centres/oslo_governance_centre/ ]  [3:  http://www.undp.org/content/undp/en/home/ourwork/global-policy-centres/publicservice/ ] 


· Democratic Governance Thematic Trust Fund (up to USD 300,000, announced annually);



Regional level:

· Catalytic and Scaling Up Fund (up to USD 100,000, announced annually): the initiative was launched by the Istanbul Regional Hub in 2014 and is announced once a year (during Q2). UNDP Tajikistan will be applying for grants in 2017 when the outcomes of feasibility study on the capacity of Civil Registration Offices will be available.

· Emerging donors:

· KazAID: In November 2015, the first mission of KakAID to Tajikistan was paid to become familiar with the ongoing programmes and projects of UNDP. Tajikistan is one of the priority countries for KazAID[footnoteRef:4] as a mechanism for stability and prosperity in the region[footnoteRef:5]. UNDP will approach KazAID via UNDP Country Office in Kazakhstan. The experience of Kazakhstan in (a) creating Public Service Centers, which also provide civil registration services[footnoteRef:6], and (b) the training programme of the Academy of Public Administration under the President of the Republic of Kazakhstan are of high relevance. [4:  https://www.unescap.org/sites/default/files/cs71_ms_cs_kazakhstan.pdf ]  [5:  http://www.kazakhembassy.in/index.php/Table/Latest-NEWS/Politics/ ]  [6:  http://www.con.gov.kz/gosudarstvennye-uslugi/list.php?SECTION_ID=47 (available in Russian)] 


· AIDA was established in September 2011. Application of information and communication technologies is one of the priority areas of Azerbaijan’s development assistance. For instance, AIDA has supported an e-governance project in Afghanistan[footnoteRef:7]. This experience and also the country’s experience in simplifying public services[footnoteRef:8], including civil registration services are relevant for ‘Support to Civil Registration Reform in Tajikistan’ project. UNDP will approach AIDA via UNDP Country Office in Azerbaijan. [7:  http://www.mincom.gov.az/media-en/news-2/details/1781 ]  [8:  www.asan.az ] 


· Government of Russia: In 2015, UNDP has signed a 4-year USD 25mln Agreement with the Government of Russia on creation of Trust Fund to support development projects of UNDP. Tajikistan is one of the priority countries for the Government of Russia. Tajikistan Country Office has received funding for local development, including local governance, infrastructure development and emergency related projects. At the Steering Committee meeting, the Government of Russia has approved two more projects on 31 March 2016. UNDP Tajikistan will approach the Government of Russia via the Istanbul Regional Hub in late 2016 once the outcomes of the feasibility study are finalised. 



In addition to the above direct sources of funding, UNDP will also be working closely with the Istanbul Regional Hub to identify and put in place South-South and East-East Cooperation initiatives via Slovak and Chezk Trust Funds or other potential donors, including the Government of Turkey. These initiatives are small scale and normally include capacity building and awareness rising via study tours and technical expertise for producing concrete deliverables. 

Country level:

In Tajikistan, UNDP will be proactively engaged in the work of the Development Coordination Council members, including the donors based in Tajikistan, such as the Government of Japan. Considering its leadership role in ‘Access to Justice and Rule of Law’ Working Group of the DCC, UNDP will be exploring potential areas of cooperation and synergies with other members of the group, including with EU, UN Agencies and INGOs. Wherever, bilateral work between the donor and the Government of recipient country is the preferred modality, UNDP will provide technical support to the Ministry of Justice in development/formulation of the technical proposals. This will specifically apply to the donors like the Government of Japan, and the Government of Russia.

While formulating new proposals to the donors, UNDP, to the extent possible, will also be looking at the potential co-funding schemes within the ongoing programmes. For instance, expected Phase II of the ‘Livelihood Improvement of the Tajik-Afghan cross border areas’ (LITACA) could potentially provide space for covering infrastructure related activities at the district level. In this case, SDC and UNDP funds allocated for infrastructure activities eg for modernization of 3 Civil Registration Offices could be either shifted to other priority activities.



4. Monitoring and evaluation:

As mentioned in preceding sections, the document will serve as the guideline/roadmap for the ‘Support to Civil Registration Reform in Tajikistan’ project. More specifically, resource mobilization will be one of the major outputs to be produced by the International Project Manager (IPM) during his employment. He/she is expected to proactively engage with the current and prospective donors to ensure adequate financing of the project and the reform process. Corresponding milestones and indicators will be included to IPM’s Performance Management Document and his/her ability to mobilise resources will be regularly reviewed and assessed by the Deputy Country Director of UNDP Tajikistan. The IPM will work closely with the corresponding Bureaus, including Policy Centres as well as Regional Hubs of UNDP to ensure due awareness and follow up on the upcoming funding opportunities. Senior Management of UNDP Tajikistan will provide political support to IPM in his/her resource mobilization efforts. 

The IPM is expected to review the present document and introduce the required adjustments as well as regularly report on the progress made at each Steering Committee meeting.






5. Tentative Work Plan



		Donor

		Timeframe

		Follow up action & responsible staff



		BPPS

		Concept submitted in late 2015, pending feedback

		UNDP CO will be in close touch with BPPS and will introduce the required adjustments for the submission/ re-submission of funding request.



Responsible staff: International Project Manager, ‘Support to Civil Registration Reform in Tajikistan’ project, Programme Analyst/Governance



		Democratic Governance Thematic Trust Fund

		Q3 – Q4 2016

		DGTTF is currently undergoing reform process. Once finalized, UNDP Tajikistan CO will contact them accordingly.



Responsible staff: International Project Manager, ‘Support to Civil Registration Reform in Tajikistan’ project, Programme Analyst/Governance



		Catalytic and Scaling Up Fund

		Q2- Q3 2016

		Subject to dates of the announcement of the call for proposals (announced annually)



Responsible staff: International Project Manager, ‘Support to Civil Registration Reform in Tajikistan’ project, Programme Analyst/Governance



		KazAID

		Q2 2016

		An email will be sent to UNDP Kazakhstan on the outcomes of the mission to Tajikistan and way forward 

Responsible staff: Deputy Country Director, UNDP Tajikistan, Programme Analyst/Governance, 



		AIDA

		Q2 2016

		An email will be sent to UNDP Azerbaijan on the potential partnerships 

Responsible staff: Deputy Country Director, UNDP Tajikistan, Programme Analyst/Governance



		Government of Russia

		Subject to outcomes of the feasibility study

		Tajikistan Country Office of UNDP will be in touch with the Partnership section of Istanbul Regional Hub on the potential partnership after the completion of feasibility study (expected to complete during Q4 of 2016)



Responsible staff: International Project Manager, ‘Support to Civil Registration Reform in Tajikistan’ project, Programme Analyst/Governance, UNDP Tajikistan



		JICA

		Q3 – Q4 2016

		Communication with JICA will commence once the outcomes of the feasibility study are ready



Responsible staff: Programme Analyst/Governance, UNDP Tajikistan, International Project Manager, ‘Support to Civil Registration Reform in Tajikistan’ project



		Czech Trust Fund, Slovak Trust Fund 

		Q3 – Q4 2016, depending on the dates of announcement

		The Trust Funds are managed by UNDP staff based in Istanbul/Bratislava. They will be approached when the announcement is made. The funding is small scale (up to USD100K) and mostly focuses on capacity building and awareness rising.



Responsible staff: Programme Analyst/Governance, UNDP Tajikistan, International Project Manager, ‘Support to Civil Registration Reform in Tajikistan’ project



		Existing programmes of UNDP

		Q4

		A comprehensive mapping of donor interventions will be made and potential entry points will be identified for co-funding capacity building/infrastructure development for Civil Registration Offices and Jamoats.



Responsible staff: International Project Manager, ‘Support to Civil Registration Reform in Tajikistan’ project
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